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° 
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BE it cnacted by the Queen’s Most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the authority of the 
same, as follows : 

1. It shall be lawful for Her Majesty, by Letters Patent under the 

Great Seal of the United Kingdom, to erect and 

High Courts may ie establish a High Court of Judicature at Fort 

Presid ie of tadis «William in Bengal for the Bengal Division of the 

Presidency of Fort William aforesaid, and by like 
Letters Patent to erect and establish like High Courts at Madras and 
Bombay for those Presidencies respectively, such High Courts to 
be established in the said several Presidencies at such time or respective 
times as to Her Majesty may seem fit, and the High Court to be esta- 
blished under any such Letters Patent in any of the said Presidencies 
shall be deeffied to be established from and after the publication of such 
Letters Patent in the same Presidency, or such other time as in such 
Letters Patent may be appointed in this behalf. 
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2. The High Court of Judicature at Fort William in Bengal and 
aoe at the Presidencies of Madras and Bombay 
Pee aaa of High respectively shall consist of a Chief Justice and 
as many Judges, not cxceeding fifteen, as Her 
Majesty may from time to time think fit and appoint, who shall be 
selected from— 
1et.—Barristers of not less than five years’ standing ; or, 
2nd.—Members of the Covenanted Civil Service of not less than 
ten years’ standing, and who shall have served as Zillah Judges, 
or shall have exercised the like powers as those of a Zillah Judge for 
at least three years of that period ; or, 
37d.—Persons who have held Judicial Office not inferior to that of 
Principal Sudder Ameen or Judge of a Small Cause Court for 
2 period of not less than five years ; or, 
4th —Persons who have been Pleaders of a Sudder Court or High 
Court for a period of not less than ten ycars, if such Pleaders 
of a Sudder Court shall have been admitted as Pleaders of a 
High Court : 
Provided that not less than one-third of the Judges of such High Courts 
respectively, including the Chief Justice, shall be Barristers, and not 
less than one-third shall be*Members of the Covenanted Civil Sere 
vice. 
3. Provided always, that the persons who’ at the time of the esta- 
fortain existe Tudeeg  WiPuuucur Of such High Court in any of the said 
cae iets Presidencies are Judges of the Supreme Court of 
first Judges ofthe igh = Judicature and permanent Judges of the Court of 
oe Sudder Dewanny Adawlut or Sudder Adawlut of 
the sanve Presidency shall be and become Judges of such High Court 
without further appointment for that purpose ; and the Chicf Justice 
of such Supreme Court shall become the Chict Justice of such High 
Court. 
4. All the Judges of the High Courts established under this Act 
Revitor <a shall hold their offices during Her Majesty's plea- 
enure of Office of . . : 
High Courts. sure : Provided that it shall be lawful for any 
Judge of a High Court to resign such office of 
Judge to the Governor-General of Jndia in Council or Governor in 
Council of the Presidency in which such High Court is established. 
5. The Chief Justice of any such High Court’ shall have rank and 
Precedence of Judzes Precedence before the other Judges of the same 
of High Courts.  |-«; Court, and such of the other Judges of such Court 
as on its establishment shall have been trans- 
ferred thereto from the Supreme Court shall have rank and precedence 
before tle Judges of the High Court not transferred from the Supreme 
Court, and, except as aforesaid, all the Judges of each High Court shall 
have rank and precedence according to the seniority of their appoint- 
ments, unless otherwise provided in their Patents. 
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6. Any Chief Justice or Judge transferred to any High Court from 
Sulavios Gey of Sundaes the Supreme Court shall receive the like salary 
of the High Courts. and be entitled to the like retiring pension and 
advantage as he would have been entitled to for 
and in respect of service in the Supreme Court, 1f such Court had been 
continued, his service in the High Court being reckoned as service in the 
Supreme Court ; and, except as aforesaid, it shall be iawful for the 
Secretary of State in Council of India to fix the salaries, allowances, 
furloughs, retiring pensions, and (where necessary ) expenses for equip- 
ment and voyage of the Chicf Justices and Judges of the several High 
Courts under this Act, and from time to time to alter the same : Pro- 
vided always, that such alteration shall not affect the salary of any 
Judge appointed prior to the date thereof. 
7. Upon the happening of a vacancy in the office of Chief Justice, 
- and during any absence of a Chief Justice, the 
Pai fee my Governor-General in Council or Guverncr in Coun- 
tice or other Judge. cil, as the case may be, shall appoint one of the 
Judges of the same High Court to perform the 
duties of Chief Justice of the said Court until some person has been 
appointed by Her Majesty to the office of Chief Justice of the same Court 
and has entered on the discharge of the duties of such office, or until 
the Chief Justice has returned from such absence ; and upon the hap- 
pening of a vacancy in the office of any other Judge of any such High 
Court, and during any absence of any such Judge, or on the appoint- 
ment of any such Judge to act as Chief Justice, it shall be lawful for 
the Governor-General in Council, or Governor in Council, as the case 
may be, to appoint a person, with such qualifications as are required in 
persons to be appointed to the High Court, to act as a Judge of ghe said 
High Court, and the person so appvinted shall be authorized to sit and 
to perform the duties of a Judge of the said Court until some person 
has been appointed by Her Majesty to the office of Judge of the same 
Court, and has entered on the discharge of the duties of such office, 
or until the absent Judge has returned from such absence, or until the 
Governor-General in Council or Governor in Council’as aforesaid shall 
see cause to cancel the appointment of such acting Judge. 
8. Upon the establishment of such High Court as aforesaid in the 
Presidency of Fort Wiliam in Bengal the Supreme 

Abolition of Supreme Court and the Court of Sadder Dewanny Adawlut 
boned and Sudder and Sudder Nizamut Adawlut at Calcutta in the 

zs same Presidency shall be abolished : 

And upon the establishment of such High Court in the Presidency of 
Madras the Supreme Court and the Court of Sudder Adawlut and 
Foujdarry Adawlut in the same Presidency shall be abolished : 

And upon the establishment of such High Court in the Presidency 
of Bombay the Supreme Court and the Court of Sudder Dewanny 
Adawlut and Sudder Foujdarry Adawlut in the same Presidency shall be 


abolished : 
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And the records and documents of the several Courts se abolished 
in each Presidency shall oe rs oe and documents of the 
i ‘ourt established in the same Presidency. 
ae Tach of the High Courts to be established under this Act shall 
have and exercise all such civil, criminal, admi- 
Jurisdiction and pow- ralty, and vice-adthiralty, testamentary, intes- 
ele a aieata tate, and matrimonial jurisdiction, original and 
appellate, and all such powers and authority for and in relation to the - 
administration of justice in the Presidency for which it 1s established, 
as Her Majesty may by such Letters Patent as aforesaid grant and 
direct, subject, however, to such directions and limitations as to the 
exercise of original Civil and Criminal jurisdiction beyond the limits 
of the Presidency towns as may be prescribed thereby ; and, save as 
by such Letters Patent may be otherwise directed, and subject and 
without prejudice to the legislative powers in relation to the matters 
aforesaid of the Governor-General of Jndia in Council, the High Court 
to be established in each Presidency shall have and exercise all juris- 
diction and every power and authority whatsoever in any manner 
vested in any of the Courts in the same Presidency abolished under this 
Act at the time of the abolition of such last-mentioned Courts. 
10. Until the Crown shall otherwise provide under the powers of 
- this Act, all jurisdiction now exercised by the 
_ High Courts to exer- Supreme Courts of Calcutta, Madras, and Bombay 
cise same jurisdiction as ; ah ats 
Supreme Courts. respectively over inhabitants of such parts of 
India as may not be comprised within the local 
limits of the Letters Patent to be issued under this Act establishin 
High Courts at Port William, Madras, and Bombay, shall be scored 
by suchgfTigh Courts respectively. 
11. Upon the establishment of the said High Courts in the said 
- Presidencies respectively all provisions then in 
Pate tne eta i, force in India of Acts of Parliament, or of any 
io aprly to High Courts Orders of Her Majesty in Council, or Charters, or 
of any Acts of the Legislature of India, which at 
the time or respective times of the establishment of such High Courts 
are respectively applicable to the Supreme Courts at Fort William in 
Bengal, Madras, and Bombay respectively, or to the Judges of those 
Courts, shall be taken to be applicable to the said High Courts and to 
the Judges thereof respectively, so far as may be consistent with the 
provisions of this Act, and the Letters Patent to be issued in pursuance 
thereof, and subject to the legislative powers in relation to the matters 
aforesaid of the Governor-General of India in Council. ce 
12. From and after the abolition of the Courts abolished as afore« 
_s6aid in any of the said Presidencies, the High 
Frovieion as to pemszé Court. of the same Presidency shall have juris- 
to sei "ena diction over all proceedings pending in’ such 
abolished Courts at the time of the abolition there- 
of, and'such proceedings, and all previous proceedings in the said last- 
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mentioned Courts, shall be dealt with as if the same had been had in 
the said High Court, save that any such proceedings may be continued, 
as nearly as circumstances permit, under and according to the practice 
of the abolished Courts respectively. 
13. Subject to any laws or regulations which may be made by the 
Governor-General in Council the High Court 
Power to High Courts established in any Presidency under this Act may,’ 
to provide for exercise by its own rules, provide for the exercise, by one 
ee ot by sing’ or more Judges, or by Division Courts constituted 
Courts. by two or more Judges of the said High Court, 
of the original and appellate jurisdiction vested 
in such Court, in such manner as may appear to such Court to be con- 
venient for the due administration of justice. 
14. The Chief Justice of each High Court shall from time to time 
Chief Justice to deter. Getermine what Judge in each case shall sit, 
mine what Judges shall alone, and what Judges of the Court, whether 
git alone or in the Divi- with or without the Chief Justice, shall constitute 
ee the several Division Courts as aforesaid. 
15. Each of the High Courts established under this Act shall have 
superintendence over all Courts which may be 
High Court to super- gybject to its appellate jurisdiction, and shall have 
ee frame rules ower to call for returns, and to direct the trans- 
dinate Courts. fer of any suit or appeal from any such Court to 
any other Court of equal or superior jurisdiction, 
and shall have -power to make and issue, general rules for regulating 
the practice and proceedings of such Courts, and also to prescribe forms 
for every proceeding in the said Courts for which it shall think necessa- 
ry that a form be provided, and also for keeping all books, entres, and 
accounts to be kept by the Officers, and also to settle tables of fees to 
be allowed to the Sheriff, Attorneys, and all Clerks and Officers of Courts, 
and from time to time to alter any such rule or torm or table ; and 
the rules so made, and the forms so framed, and the tables so settled, 
shall be used and observed in the said Courts, provided that such gene- 
ral rules and forms and tables be not inconsistent with the provisions 
of any law in force, and shall before they are issued have received the 
sanction, in the Presidency of Fort Wuliam, of the Governor-General 
in Council, and in Madras or Bombay of the Governor in Council of the 
respective Presidencies. 
16. It shall be lawful for Her Majesty, if at any time hereafter Her 
‘ Majesty see fit so to do, by Letters Patent under 
bit a Bish Coan hn the-Giea’ Sail of the United ‘Kinedom. to’ crack 
the North-Western Pro- and establish a High Court of J uidieatits in and 
ae for any portion of the territories within Her Ma- 
jesty’s dominions in India, not included within the limits of the local 
jurisdiction of anéther High Court, to consist of a Chief Justice and of 
such number of other Judges, with such qualifications as are required 
in persons to be appointed to the High Courts established at the Presi- 
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dencies hereinbefore mentioned, as Her Majesty from time to time ma 
think fit and appoint; and it shall be lawful for Her Majesty by suc 
Letters Patent to confer on such Court any such jurisdiction, powers, 
and authority as under this Act is authorized to be conferred on or will 
become vested in the High Court to be established in any Presidency 
kereinbefore mentioned ; and, subject to the directions of such Letters 
‘Patent, all the provisions of this Act having reference to the High Court 
established in any such Presidency, and to the Chief Justice and other 
Judges of such Court, and to the Governor-General or Governor of the 
Presidency in which such High Court is established, shall, as far as 
circumstances may permit, be applicable to the High Court established 
in the said territories, and to the Chief Justice and other Judges 
thereof, and to the person administering the government of the said 
territories. 
17. It shall be lawful for Her Majesty, if Her Majesty shall so 
think fit, at any time within three years after 
Other or supplemen- the establishment of any High Court under this 
tal Charters may be Act, by Her Letters Patent, to revoke all or such 
gg au tatiith, parts or provisions as Her Majesty may think fit 
ment of a Court. of the Letters Patent by which such Court was 
established, and to grant and make such other 
powers and provisions as Her Majesty may think fit, and as might have 
been granted or made by such first Letters Patent, or without any such 
revocation as aforesaid, by like Letters Patent to grant and make any 
additional or supplementary powers and provisions which might have 
been granted or made in the first instance. 
18, It shall be lawful for Her Majesty, from time to time by Her 
Territowal limits of Order in Council, to transfer any territory or 
jurisdiction of Courts place from the jurisdiction of one to the jurisdic- 
may be altered by order tion of any other of the High Courts established 
iy under this Act, and generally to alter and deter- 
mine the territorial limits of the jurisdiction of the said several Courts 
as to Her Majesty, with the advice of Her Privy Council, may seem 
meet, 
19. The word “ Barrister” in this Act shall be deemed to include 
+» . Barristers of England or {reland or Members of 
eae of the Faculty of Advocates in Scotland ; and the 
words “Governor-General aud Governor’ shall 
comprehend the Officer administering the government. 


WITH reference to the Act 24 and 25 Vic., Cap. 104, Section 1, the 
following Letters Patent, under the Royal Sign Manual, establishing a 
High Court of Judicature for the Bengal Division of the Presidency of 
Fort William, are hereby published :— 


LETTERS PATENT 


Constituting the High Court of Judicature for the Bengal Division 
of the Presidency of Fort William, bearing date the fourteenth day 
of May, in the twenty-fifth Year of the reign of Victoria, in the 
year of our Lord one thousand eight hundred and sixty-two. 


VICTORIA, by the Grace of God, of the United Kingdom of Great 
See eee Britain and Ireland, Queen, Defender of the Faith, 
25 Vie, an. io4. Lo alll to whom these Presents shall come, greeting : 
Whereas by an Act of Parliament passed in the 
Twenty-fourth and Twenty-fifth Years of Our Reign, entituled “An Act 
for establishing High Courtsof Judicature in India,” it was, amongst 
other things, enacted that it should be lawful for Her Majesty, by 
Letters Patent under the Great Seal of the United Kingdom, to erect 
and establish a High Court of Judicature at Fort William in Bengal, 
for the Bengal Division of the Presidency of Fort William aforesaid, and 
that such High Court should consist of a Chief Justice and as many 
Judges, not exceeding fifteen, as Her Majesty might, from tme to time, 
think fit to appoint, who should be selected from among persons qualified 
as in the said Act is declared: Provided always, that the persons who, 
at the time of the establishment of such High Court, weie Judges of 
the Supreme Court of Judicature, and permanent Judges of the 
Court of Sudder Dewanny Adawlut or Sudder Adawlut of the same 
Presidency, should be and become Judges of such High Court with- 
out further appomtment for that purpose, and the Chief Justice of 
such Supreme Court should become the Chief Justice of such High 
Court, and that upon the establishment of such High Court, as 
aforesaid, the Supreme Court and the Court of Sudder Dewanny 
Adawlut and Sudder Nizamut Adawlut at Calcutta, in the said Presi- 
dency, should be abolished : 

And that the High Court of Judicature so to be established should 
have and exercise all such civil, criminal, admiralty and vice-admiralty, 
testamentary, intestate, and matrimonial jurisdiction, original and appel- 
late, and all such powers and authority for, and in relation to, the 
administration of justice in the said Presidency as Her Majesty might, 
by such Letters Patent as aforesaid, grant and direct, subject, however, to 
such directions and limitations, as to the exercise of original Civil and 
Criminal jurisdiction beyond the limits of the Presidency ‘Town, as might 
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be prescribed thereby ; and save as by such Letters Patent might be 
otherwise directed, and subject and without prejudice to the legislative 
powers in relation to the matters aforesaid of the Governor-General of 
India in Council, the High Court so to be established should have and 
exercise all jurisdiction, and every power and authority whatsoever, in any 
manner vested in any of the Courts in the same Presidency abolished 
under the said Act at the time of the abolition of such last-men- 
tioned Courts. 

1. Now know ye that We, upon full consideration of the premises, 

ae and of Our especial grace, certain knowledge, and 
Cott, Tore Williame h mere motion, have thought fit to erect and esta- 

blish, and by these presents We do, accordingly, 
for Us, Our heirs and successors, erect and establish, at Fort William in 
Bengal, for the Bengal Division of the Presidency of Fort William 
aforesaid, a High Court of Judicature, which shall be called the High 
Court of Judicature at Fort William in Bengal, and We do hereby con- 
stitute the said Court to be a Court of Record. 

2. And We do hereby appoint and ordain that the said High Court 

Si aac ss hed of Judicature at Fort William in Bengal shall, 

onsiinnijon ane a, until further or other provision shall be made b 

Gu Be Sea Us or Our heirs and pee in that behalf, nd 

accordance with the recited Act, consist of a Chief 
Justice and thirteen Judges, the first Chief Justice being Sir Barnes 
Peacock, Knight, and seven of the Judges being Sir Charles Robert 
Mitchel Jackson, Knight, Sir Mordaunt Lawson Wells, Knight, Henry 
Thomas Raikes, Esq., Charles Binny Trevor, Esq., George Loch, Esq., 
Henry Vincent Bayley, Esq., and Charles Steer, Esq., according to the 
appointments made by the said Act; and We do hercby constitute and 
appoint John Paxton Norman, Esq, Walter Morgan, Esq., Francis 
Baring Kemp, Esq., Walter Scott Seton-Karr, Esq., and Louis Stuart 
Jackson, Esq., being respectively qualified, as in the said Act is declared, 
to be Judges of the said High Court. 

3. And We do hereby ordain that the Chief Justice and every Judge 

of the said High Court of Judicature at Fort 

one tobe made William in Bengal, previously to entering upon 

the execution of the duties of his office, shall make 

and subscribe the following declaration before such authority or person as 
the Governor-General in Council may commission to receive it :— 

“JT, A. B., appointed Chief Justice [or a Judge] of the High Court of 
Judicature at Fort William in Bengal, do solemnly declare that I will 
faithfully perform the duties of my office to the best of my ability, 
knowledge, and judgment.” . 

4, And We do hereby grant, ordain, and appoint that the said High 
Court of Judicature at Fort William in Bengal shall have and use, as 
occasion may réquire, a seal bearing a device and impression of Our 
Royal arms, withm an exergue or label surrounding the same, with this 
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inscription, “The Seal of the High Court at Fort William in Bengal.” 
And We do further grant, ordain, and appoint that 
the said Seal shall be delivered to and kept in the 
custody of the Chief Justice, and in case of vacancy of 
the office of Chief Justice, or during any absence of 
the Chief Justice, the same shall be delivered over and 
kept in the custody of the person appointed to act as Chief 
Justice under the provisions of Section 7 of the recited Act; and We do 
further grant, ordain, and. appoint that, whensoever it shall happen that 
the office of Chief Justice or of the Judge to whom the custody of the 
said Seal be committed shall be vacant, the said High Court shall be 
and is hereby authorized and empowered to demand, seize, and take 
the said Seal from any person or persons whomsoever, by what ways and 
means soever the same may have come to his, her, or their possession. 

5. And We do hereby further grant, ordain, and appoint that all 

writs, summons, precepts, rules, orders, and other 
_ Writs, &c., to issue mandatory process to be used, issued, or awarded 
in mame of the Crown by the said High Court of Judicature at Fort 

William in Bengal, shall run and be in the name 
and style of Us, or of Our heirs and successors, and shall be sealed with 
the Seal of the said High Court. 

G. And We do hereby authorize and empower the Chief Justice of 
the said High Court of Judicature at Fort 
William in Bengal from time to time, as occasion 
may require, and subject to any rules and restric- 
tions which may be prescribed by the Governor-General in Council, to 
appoint so many and such clerks and other ministerial officers as shall 
be found necessary for the administration of justice, and the due exe- 
cution of all the powers and authorities granted and committed to the 
said High Court by these our Letters Patent. And We do hereby ordain 
Ahat every such appointment shall be forthwith submitted to the approval 
of the Governor-General in Council, and shall be either confirmed 
or disallowed by the Governor-General in Council. And it is Our 
further will and pleasure, and We do hereby, for Us, Our heirs and suc- 
cessors, give, grant, direct, and appoint that all and every the officers and 
clerks to be appointed as aforesaid shall have and receive respectively 
such reasonable salaries as the Chief Justice shall, from time to time, 
appoint for each offide and place respectively, and as the Governor: 
General in Council shall approve of: Provided always, and it is Our 
will and pleasure, that all and every the officers and clerks to be appointed 
as aforesaid shall be resident within the limits of the jurisdiction of the 
said Court so long as they shall hold their respective offices; but this 
proviso shall not interfere with or prejudice the right of any officer or 
clerk to avail himself of leave of absence under any rules prescribed by 
the Governor-General in Council, and to absent himself from the said 
limits during the term of such leave, in accordance with the said rules. 


B 


Appointment of Offi- 
cers. 
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Admission of Advocates, Vakeels, and Attorneys. 


7. And We do hereby authorize and empower the said High Court 

Powers of High Court of Judicature at Fort William.in Bengal to approve, 
an aamaltting Advocates, admit, and enrol such and so many Advocates as 

akeels, and Attorneys. t> the said High Court shall seem meet, who shall 
be and are hereby authorized to appear and plead for the suitors of the 
said High Court, subject to the rules and directions of such Court. 

8. And We do further authorize and empower the said High Court of 
Judicature at Fort William in Bengal to a7 shake admit, and enrol, such 
and so many Vakeels as to the said High Court shall seem meet, who 
shall be and are hereby authorized to appear, plead, and act for the 
suitors of the said High Court, subject to the rules and directions of 
such Court. 

9, And We do further authorize and empower the said High Court 
of Judicature at Fort William in Bengal to approve, admit, and enrol, 
such and so many Attorneys-at-law as to the High Court shall seem 
meet, who shall be and are hereby authorized to appear and act for the 
suitors of the said High Court, subject to the rules and directions of 
such Court. 

10. And We do hereby ordain that the said High Court of Judicature 

at Fort William in Bengal shall have power ta 
rey oe hae a make rules for the qualification and admission of 
Advacates Vakols rad Proper persons to be Advocates, Vakeels, and 
Attorneys. Attorneys-at-law of the said High Court, and shall 

be empowered to remove, on reasonable cause, the 
said Advocates, Vakeels, or Attorneys-at-law, and no. person whatsoever 
but such Advocates or Vakeels shall be allowed to plead for, or on behalf 
of, any suitor in the said High Court ; and no person or persons what- 
ever, but such Vakeels or Attorneys-at-law shall be allowed to act for 
any suitor in the said High Court, except that any suitor shall be 
allowed to appear, plead, or act on his own behalf, or on behalf of a 
co-suitor. 


Civil Jurisdiction of the High Court. 


11. And We do hereby ordain that the said High Court of Judi« 
Local limits of the or- cature at Fort William in Bengal shall have and 
dinary origival a exercise ordinary original Civil jurisdiction with- 
tion ofthe High Court = in such local limits as may, from time to time, be 
declared and prescribed by any law or regulation made by the Governor- 
General in Council, and until some local limits shall be so declared and 
rescribed, -within the limits declared and prescribed by the proclamation 
xing the limits of Calcutta issued by the Governor-General in Council, 
en the Tenth day of September in the year of our Lord One thousand 
seven hundred and ninety-four, and the ordinary original Civil jurisdic-. 
tion of the said High Court shall not extend beyond the limits for the’ 
time ‘being declared and prescribed as the local limits of such jurisdiction. 
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12, And We do further ordain that the said High Court of 
Judicature at Fort William in Bengal, in the 
exercise of its ordinary original Civil jurise 
diction, shall be empowered to receive, try, and 
determine suits of every description, if, in the case of suits for 
land or other immoveable property, such land or property shall be 
situated, or in all other cases if the cause of action shall have arisen, 
or the defendant at the time of the commencement of the suit shall 
dwell, or carry on business, or personally work for gain within the local 
limits of the ordinary original jurisdiction of the said High Court, except 
that it shall not have such original jurisdiction in cases falling within 
the jurisdiction of the Small Cause Court at Calcutta, in which the 
debt or damage, or value of the property sued for, does not exceed one 
hundred Rupees. 

13. And We do further ordain that the said High Oourt of Judi- 
cature at Fort William in Bengal shall have power 
to remove, and to try and determine, as a Court 
of extraordinary original jurisdiction, any suit 
being or falling within the jurisdiction of any Court, whether within or 
without the Bengal Division of the Presidency of Fort William, subject 
to its superintendence, when the said High Court shall think proper to 
do so, either on the agreement of the parties to that effect, or for pur- 
poses of justice, the reasons for so doing being recorded on the proceed- 
ings of the said High Court. 

14, And We do further ordain that an appeal shall lie to the said 

Appeal from the Courts High Court of Judicature at Fort William in 
of original jurisdiction Bengal from the judgment, in all cases of original 
to the High Court in its Civil jurisdiction, of one or more Judges of the 
epenale Janeuel: said High Court, or of any Division Court, pursuant 
to Section 18 of the said recited Act: Provided always that no such 
appeal shall lie to the High Court as afvresaid from any such decision 
made by a majority of the full number of Judges of the said High 
Court, but that the right of appeal in such case shall be to Us, Our heirs 
or successors, in Our or their Privy Council, in manner hereinafter provided. 

15. And We do further ordain that the said High Court of Judi- 

_ cature at Fort William in Bengal shall be a Court 
Pg ese lias Courts in of appeal from the Civil Courts of the Bengal 
Division of the Presidency of Fort William, and 
from all other Courts, whether within or without the said Bengal Division, 
from which there is now an appeal to the Court of Sudder Dewanny 
Adawlut at Calcutta, and shall exercise appellate jurisdiction in suc 
cases as arp subject to appeal to the said Court of Sudder Dewanny 
Adawlut,, by virtue of any laws or regulations now in fofee, or shall 
become subject to appeal to the said High Court by virtue of such laws 
or regulations relating to Civil Procedure as shall be hereafter made by 
the Governor-General m, Council. 


Original jurisdiction as 
to suits. 


Extraordinary original 
Civil jurisdiction. 
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16. And We do further ordain that the said High Court of Judicature 
ae nee at Fort William in pee shall oe the like ene 
nga - and authority with respect to the persons an 
a er estates of cafala idiots, aad lunatics, mie es with- 
in or without the Bengal Division of the Presidency of Fort William, as 
that which is now vested in the said Supreme Court at Calcutta. 
17. And We do further ordain that the Court for relief of Insolvent 
ioceen eaaaien debtors at Calcutta ae be ee one see 
ab ning te Judges of the said High Court of Judicature at Fort 
Gaeta William in Bengal, and the said High Court, and 
any such Judge thereof, shall have and exercise, whether within or with- 
out. the Bengal Division of the Presidency of Fort William, such powers and 
authorities with respect to original and appellate jurisdiction and other- 
wise as are constituted by the laws relating to Insolvent debtors in India. 


Law to be administered by the High Court of the Bengal Division of* 
the Presidency of Fort William in Civil Cases. 
18. We do further spe that, with respect to the law or equity is 
, be applied to each case coming before the sal 
Pete eh Omme “a, oh Court of Judicature-at More William in Beh: 
dinary original Civil gal, in the exercise of its ordinary original Civil 
sianenenon: jurisdiction, such law or equity shall (until other- 
wise provided) be the law or equity which would have been applied by 
the said Supreme Court at Calcutta to such casc if these Letters Patent 
had not issued. 
19. And We do further ordain that, with respect to the law or equity 
In the exercise of ex- 2nd rule of good conscience to be applied to cach 
traordinary original Civil case coming before the said High Court of Judi- 
jurisdiction. eature at Fort William in Bengal, in the exercise 
of its extraordinary original Civil jurisdiction, such law or equity and 
rule of good conscience shall (until otherwise provided) be the law or 
equity and rule of good conscience which would have been applied to such 
case by any local Court having jurisdiction therein. 
20. And We do further ordain that, with respect to the law or equity 
By the High Court and rule of good conscience tobe applied by the 
in the exercise of appel- said High Court of Judicature at Fort William in 
late jurisdiction. Bengal, to each case coming before it in the exer- 
cise of its appellate jurisdiction, such law or equity and rule of good con- 
science shall be the law or equity and rule of good conscience which the 
Court in which the proceedings in such case were originally instituted 
‘ought to have applied to such case. 


Criminal Jurisdiction. a 
21. And We do further ordain that the said High Court of Judica- 
Ordinary original ju- ture at Fort William in Bengal shall have ordinary 
risdiction of the High original Criminal jurisdiction within the local 
Court, limits of its ordinary original Civil jurisdiction 
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and in respect of all persons beyond such limits, over whom the said 
Supreme Court at Calcutta now has Criminal jurisdiction. 

22. And We do further ordain that the said High Court of Judica- 
ture at Fort William in Bengal, in the exercise 
of its ordinary original Criminal jurisdiction, shall 
be empowered to try all persons brought before 
it in due course of law. 

23. And We do further ordain that the said High Court of Judica- 

ture at Fort William in Bengal shall have extra- 

Extraordinary origit- ordinary original Criminal jurisdiction over all 
al Criminal jurisdiction. —_ergong residing in places within the jurisdiction of 
any Court now subject to the superintendence of the Sudder Nizamut 
Adawlut at Calcutta, whether within or without the Bengal Division 
of the Presidency of Fort William, and shall have authority to try at 
its discretion any such persons brought before it on charges preferred by 
the Advocate-General, or by any Magistrate or other Officer specially 
empowered by the Government in that behalf. 

24, And We do further ordain that there shall be no appeal to the 

No appeal from High said High Court of Judicature at Fort William in 
Court exercising original Bengal from any sentence or order passed in any 
jurisdiction. Criminal trial before the Courts of original Crimi- 
nal jurisdiction which may be constituted by one or more Judges of the 
said High Court. But it shall be at the discretion 
of any such Court to reserve any point or points, 
of law for the opinion of the said High Court. 

25. And We do further ordain that, on such point or points of law 

High Court to review beimg so reserved as aforesaid, or on its being 
on certificate of the Ad- certified by the said Advocate-General that, in his 
vocate-General. judgment, there is an error in the decision of a 
point or points of law decided by the Court of original Criminal jurisdic- 
tion, or that a point or points of law which has or have been decided by 
the said Court should be further considered, the said High Court shall 
have full power and authority to review the case, or such part of it as 
may be necessary, and finally determine such point or points of law, and 
thereupon to alter the sentence passed by the Court of original jurisdic- 
tion, and to pass such judgment and sentence as to the said High Court 
shall seem right. 

26. And We do further ordain that the said High Court of Judica- 

oe ture at Fort William in Bengal shall be a Court of 

Pes ara oe appeal from the Criminal Courts of the Bengal 
Division of the Presidency of Fort William, and 

from all other Courts, whether within or without the said Bengal Division, 
from which there is now an appeal to the Court of Sudder Nizamut 
Adawlut at Calcutta, and shall exercise appellate jurisdiction in such 
cases as are subject to appeal to the said Court of Sudder Nizamut 
Adawlut, by virtue of any laws or regulations now in force, or shall 


Jurisdiction as 
persons. 


Court may reserve 
points of law. 
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become subject to appeal to the said High Court by virtue of such Jaws 
or regulations relating to Criminal Procedure as shall be hereafter made 
by the Governor-General in Council. ea aice 

27. And We do further ordain that the said High Court of Judica- 

Hearing of referred ture at Fort William in Bengal shall be a Court of 
cases and revision of reference and revision from the Criminal Courts 
Criminal trials. subject to its appellate jurisdiction, and shall have 
power to hear and determine all such cases referted to it by the Session 
Judges, or by any other Officers authorized to refer cases to the Sudder 
Nizamut Adawlut, and to revise all such cases tried by any Officer or 
Court possessing Criminal jurisdiction, as are now subject to reference to, 
or revision by, the said Court of Sudder Nizamut Adawlut, whether 
within or without the Bengal Division of the Presidency of Fort William, 
or shall become subject to such reference to, or revision by, the said High 
Court by virtue of such laws or regulations relating to Criminal Procedtie 
as shall be hereafter made by the Governor-General in Council. 

28. And We do further ordain that the said High Court shall have 

power to direct the transfer of any Criminal case 

High Court may direct or appeal from any Court to any other Court 
the transfer of a case from ; a Fare a : 
Sie Cadi to another. of equal or superior jurisdiction, and also to direct 

the preliminary investigation or trial of any Cri- 

minal case by any Officer or Court otherwise competent to investigate 
or try it, though such case belongs, in ordinary course, to the jurisdic- 
tion of some other Officer or Court. 


Criminal Law. 

29, And We do further ordain that all persons brought for trial before 
. the said High Court of Judicature at Fort William 
Offenders to be punish- jin Bengal, either in the exercise of its original 

ed under Indian Penal... 4. 8 ’ . She a er ae 
Code jurisdiction, or in the exercise of its jurisdiction as 
: a Court of appeal, reference, or revision, charged 
with any offence for which provision is made by Act No. XLV. of 1860, 
called the “Indian Penal Code,” shall be liable to punishment under 
the said Act, and not otherwise, subject nevertheless to such alterations, 
modifications, and additions in and to such Code as may have been or 
may be prescribed by any acts or regulations made by the Governor- 

General in Council. 


Exercise of Jurisdiction elsewhere than at the ordinary place of 
; sitting of the High Court. 


30. And We do further ordain that whenever it shall appear to the 
Juice We ate: Governor-General in Council convenient that the 
rized to sit in any places jurisdiction and power by these Our Letters 
by way of circuit or spe- Patent, or by the recited Act, vested in the said 
cial commission, High Court of Judicature at Fort William in 


Bengal, should be exercised in any place within the jurisdiction of any 
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Court now subject to the superintendence of the Sudder Dewanny 
Adawlut or Sudder Nizamut Adawlut at Calcutta, whether within or 
without the Bengal Division of the Presidency of Fort William, other 
than the usual place of sitting of the said High Court, or at several such 

laces by way of circuit, and the Governor-General in Council shall, by 
his commission for that purpose, authorize and direct any of the Judges 
of such Court to hold sittings in such place or places accordingly, at or 
within such times as by such commission may be authorized or directed, 
the Judge or Judges acting under such commission, in the places and 
manner therein directed, shall have and exercise the same jurisdiction, 
power, and authority as would be had and exercised by a Judge or 
Judges of the said High Court, as the case may be, in its ordinary place 
of sitting. 


Admiralty and Vice-Admiralty Jurisdiction. 


31. And We do further ordain that the said High Court of Judica- 
Civil ture at Fort William in Bengal shall have and 
exercise all such Civil and Maritime jurisdiction 
as may now be exercised by the said Supreme Court as a Court of Ad-~ 
miralty, or by any Judge of the said Court as Commissary to the Vice-, 
Admiralty Court, and also such jurisdiction for the trial and adjudication 
of prize causes and other maritime questions arising in India as is 
now vested in any Commissioner or Commissioners appointed by Us or 
Our predecessors, under the powers given by an Act passed in the Session 
of Parliament held in the Thirty-ninth and Fortieth Years of the 
reign of his late Majesty King George the Third, “for establishing 
“ further regulations for the government of the British territories 
*‘ in India and the better administration of justice within the 
“ game.” 

32. And We do further ordain that the said High Court of Judicature 
at Fort William in Bengal shall have and exer- 
cise all such Criminal jurisdiction as may now be 
exercised by the said Supreme Court as a Court of Admiralty, or by 
such Commissary to the Vice-Admiralty Court, or by any such Commis- 
sioner or Commissioners as aforesaid. 


Testamentary and Intestate Jurisdiction. 


$4. And We do further ordain ert so much of oe ar 
bearing date the Twenty-sixth day of March, 

of fier Tntors Bacon in elie Fourteenth Year of the ene of His 
as to Ecclesiastical juries Majesty King George the Third, in the year of 
— our Lord One thousand seven hundred and 
seventy-four, as authorizes and empowers the Supreme Court to take 
cognizance of and proceed im causes, suits,and business in the exercise: 
of Ecclesiastical jurisdiction shall cease and determine, except as herein- 
after mentioned. 


Criminal. 
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34. And We do further ordain that the said High Court of Judicature 

eitadar Rais at Fort bere ee aren have the = 

“tate inriedicel ~ power and authority as that which may now be 
cake ace by the said Supreme Court, whether 
within or without the Bengal Division of the Presidency of Fort ‘William, 
in relation to the granting of probates of last wills and testaments, and 
letters of administration of the goods, chattels, credits, and all other 
effects whatsoever of persons dying intestate, whether within or with- 
out the said Bengal Division. 


Matrimonial Jurisdiction. 


35. And We do further ordain that the said High Court of Judica- 
ture at Fort William in Bengal shall have juris- 
diction in matters matrimonial between Our sub- 
jects professing the Christian religion, and that 
such jurisdiction shall extend to the local limits within which the Su- 
preme Court now has Ecclesiastical jurisdiction : Provided always that 
nothing herein contained shall be held to interfere with the exercise 
of any jurisdiction in matters matrimonial by any Court not esta- 
plished by Royal Charter within the said Presidency lawfully possessed 
thereof. 


Matrimonial _jurisdic- 
tion. 


Powers of single Judges and Division Courts, 


36. And We do hereby declare, that any function which is hereby 
directed to be performed by -the said High Court 
of Judicature at Fort William in Bengal, in the 
exercise of its original or appellate jurisdiction, 
may be performed by any Judge, or by any Division Court thereof, 
appointed or constituted for such purpose, under the provisions of the 
Thirteenth Section of the aforesaid Act of the 24th and 25th years of 
Our reign. 


_ Civil Procedure. 
37. And We do further ordain that the proceedings in all matters 
coming before the said High Court of Judicature 
at Fort William in Bengal, in the exercise of its 
testamentary and intestate jurisdiction, shall be 
regulated by the rules relating to the granting of probates and letters of 
administration contained in the aforesaid Letters Patent of His Majesty 
King George the Third, and by such further or other rules in respect 
thereof as are now in force; and that the proceedings in all matters 
coming before the said High Court, in the exercise of its matrimonial 
jurisdiction, shall be regulated, as nearly as may be, by the rules and. 
pone of Our Court for Divorce and Matrimonial Causes in 
gland ; and that, save as hereinbefore in this clause otherwise pro- 
vided, the proceedings in Civil suits of every description between party 


Single Judges and Di- 
vision Courts. 


Regulation of procecd- 
ings. 
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and party brought in the said High Cqurt shall be regulated by the 
Code of Civil Procedure prescribed by an Act passed by the Gover- 
nor-General in Council, and being Act No. VIII. of 1859, and by 
such further or other enactments of the Governor-General in Councyl 
in relation to Civil Procedure as are now in force: Provided always 
that the regulations of such proceedings respectively shall be 
subject to such laws and regulations as shall he hereafter made 
by the Governor-General in Council in relation to such proceedings 
respectively. 


Criminal Procedure. 


38. And We do further ordain that the proceedings in all Criminal 
; cases which shall be brought before the said High 
: oo of proceed- Court of Judicature at Fort William in Bengal, 
in the exercise of its ordinary original Criminal 
jurisdiction, and also in all other Criminal cases over which the said 
Supreme Couft now has jurisdiction, shall be regulated by the pro- 
cedure and practice now in use in the said Supreme Court, and that the 
proceedings in all other Criminal cases shall be regulated by the Code 
of Criminal Procedure prescribed by an Act passed by the Governor- 
General in Council, and being Act No. XXYV. of 1861, or by such fur- 
ther or other enactments of the Governor-General in Council in relation 
to Criminal Procedure as are now in force: Provided always that the 
regulation of such proceedings respectively shall be subject to such 
laws and regulations as shall be hereafter made by the Governor-General 
in Council in relation to such proceedings respectively. 


Appeals to Privy Council. 


39. And We do further ordain that any person or persons may appeal 
to Us, Our heirs or successors, in Our or their 
Privy Council, in any matter not being of Crimi- 
nal jurisdiction, from any final judgment, decree, or order of the said 
High Court of Judicature at Fort William in Bengal made on appeal, 
and from any such final judgment, decree, or order made in the exer- 
cise of original jurisdiction by a majority of the full number of Judges 
of the said High Court as hereinbefore mentioned: Provided in either 
case that the sum or matter at issue is above the amount or value of 
10,000 Rupees, or in case such judgment, decree, or order shall involve, 
directly or indirectly, any claim, demand, or question to or respecting 
ptoperty amounting to or of the value of 10,000 Rupées; or from any 
other fmal judgment, decree, or order made either on appeal or 
otherwise as aforesaid, when the said High Court shall declare that 
the case isa fit one for appeal to Us, Our heirs or successors, m 
Our or their Privy Council. Subject always to such rules and orders 
as are now in force, or may from time to time be made, respecting 
dppeats to Ourselves in Council from the Courts of thé said Prostdéacy. 


C 


Power to appeal. 
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Except so far as the said existing rules and orders respectively are 
hereby varied, and subject also to such further rules and orders as We 
may, with the advice of Our Privy Council, hereafter make in that 
behalf. . 


40. And We further ordain that it shall be lawful for the said High 
Court of Judicature at Fort William in Bengal, 
Pil Le gi at its discretion, on the motion, or if the said 
High Court be not sitting, then for any Judge of 
the said High Court upon the petition of any party who considers 
himself aggrieved by any preliminary or interlocutory judgment, decree, 
order, or sentence of the said High Court, in any such proceeding as 
aforesaid, not being of Criminal jurisdiction, to grant permission to 
such party to appeal against the same to Us, Our heirs and successors, 
in Our or their Privy Council, subject to the same rules, regulations 
and limitations as are hereip expressed respecting appeals from final 
judgments, decrees, orders, and sentence. 
41, And We do further ordain that from any judgmient, order, or 
a er sentence of the said High Court of Judicature 
can Pees! in Criminal at Fort William in Bengal made in the exercise 
of original Criminal jurisdiction, or in any Cri- 
minal case where any point or points of law have been reserved for the 
opinion of the said High Court in manner hereinbefore provided, by 
any Court which has exercised original jurisdiction, it shall be lawful 
for the person aggrieved by such judgment, order, or sentence to appeal 
to Us, Our heirs or successors in Council, provided the said High Court 
shall declare that the case is a fit one for such appeal, and under such 
conditions as the said High Court may actablish or require, subject 
always to such rules and orders as We may, with the advice of Our 
Privy Council, hereafter make in that behalf. 
42, And’ We do further ordain that, in all cases of appeal made 
7 from any judgment, order, sentence, or decree of 
sree evidence tcq the said: High Court of Judicature at Fort Wil- 
other document. liam in Bengal to Us, Our heirs or suceessors, in 
‘ Our or their Privy Council, such High Court shall 
_ certify and transmit to Us, Our heirs and successors, in Our or their Privy 
Council, a true and correct copy of all evidence, proceedings, judgments, 
decrees, and orders had or made, in such cases appealed, so far as the 
same have relation to the matters of appeal, such copies to be certified 
under the seal of the said High Court. And that the said High Court 
shall also certify and transmit to Us, Our heirs and successors, in Our 
or their Privy Council, a copy of the reasons given by the Judges of 
such Court, or by any of such Judges, for or against the judgment or 
determination appealed against. And We do further ordain that the 
said High Court shall, in all cases of appeal to Us, Our heirs or succes- 
sors, conform to and execute, or cause to be executed, such judgments 
and orders as We, Our heirs or successors, in Our or their Privy Council 
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shall think fit to make in the premises, in such manner as any original 
judgment, decree, or decretal orders, or other order or rule of the said 
High Court, should or might have been executed. 


Call for Records, &., by the Government. 

43. And it is Our further will and pleasure that the said High Court 

High Court tocomply Of Judicature at Fort William in Bengal shall 
with requisition from &o- comply with such requisitions as may be made 
vernment for records, &¢. by the Government for records, returns, and state- 
ments, in such form and manner as such Government may deem proper. 

44, And it is Our further will and pleasure ence and. Fata the 

=z establishment of the said Hi ourt of Judica-~ 

otis Patent tees ture at Fort William in Bengal, so much of the 
out ates 7 Bes = a added gran granted by his eee 

ain ae ing George the Third as is inconsistent wit 
a the ert Act and with these Letters Patent 
blishment of th High shall cease, determine, and be utterly void to all 
out intents and hat 

purposes whatsoever. 

IN WITNESS whereof We have caused these Our Letters to be made 
Patent. Witness Ourself at Westminster the Fourteenth day of May 
in the Twenty-fifth Year of Our Reign. 


By Warrant under the Queen’s Sign Manual, 
C. ROMILY. 


By Order of the Governor-General in Council, 
E, C. BAYLEY, 


Secy. to the Govt. of India. 


Inp1a OFFICE, 
Lonpon, 14TH May 1862. 
Judicial, No. 24. 


To His Excettency Tur Rieur Honovurastze Tue Governor- 
GENERAL OF INDIA 1N COUNCIL. 


My LorpD, 


T herewith transmit to you the Letters Patent or Charter, under 
the Royal Sign Manual, for the High Court of Judicature to be esta- 
blished in Bengal, in accordanee with the provisions of the Act 24 & 25 
Victoria, cap. 104, for establishing High Courts of Judicature in India, 
and request that you will take- immediate measures for instituting the 
Court, the first Judges of which, including those ee under the 
3rd Section of the Act, are designated in the second Wlause of the 
Charter. Those appointed by the Crown will be severally informed by 
me of their appointments to the Court. . 

2. This Charter will accomplish the great object which has so long 
been contemplated, of substituting for the Supreme and Sudder Courts 
abolished by the Act one High Court of Judicature, possessing the 
combined powers and authorities of the abolished Courts, and exercising 
jurisdiction, both over the Provinces under the Sudder Court, and over the 
Presidency Town which forms the local jurisdiction of the Supreme Oourt. 

3. Before 1 review the provisions in detail, it 1s necessary that I 
should direct your attention to the general scope and main provisions of 
the Act in question. ; 

4, 1t abolishes, in the first place, (as soon as the Charter shall issue), 
the Supreme Court and the Court of Sudder Dewanny Adawlut. It 
vests in the High Court (by the last provision of Section 9) the powers 
and authorities of those Courts respectively, except so far as the Crown 
may by such Charter otherwise direct. And (by the first part of the 
same section) it invests the High Court with such Civil, Criminal, Admi- 
ralty, Vice-Admiralty, Testamentary, Intestate, and Matrimonial Juris- 
diction, and all such powers and authority in relation to the administra- 
tion of justice in the Presidency, as the same Charter may confer. With 
respect, therefore, to the fusion of the Supreme and Sudder Courts, it 
appears obvious that the Act itself speaks, and that to assume and effect 
the same purpose by affirmative declaration in the Charter would be 
superfluous. It has been, consequently, deemed unnecessary that the 
Charter should exhibit on the face of it an explicit statement of the 
powers and jurisdiction to be possessed by the new Court in consequence 
of the fusion, as would have been the proper course if these. powers 
and jurisdiction had been entirely new. Recourse has been had in 
some places in lieu of such explicit statement, to reference to statutory 
provisions, and, in others, to the Charter of the Supreme Court, when 
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the object of clearness appeared to require it. But, wherever the Charter 
does not otherwise specify, the High Court will use the powers, and 
administer the jurisprudence, appertaining to those Courts respectively 
to whose authority it now succeeds. 

5. But the Charter is intended positively to declare all such Civil, 
Criminal, and other jurisdictions above specified, as the Crown thinks pro- 
per by this Charter to confer on it, supplementary or additional to its main 
purpose, namely, the fusion of the aforesaid Courts. 

6. Moreover, the words giving authority to confer on the Court such 
jurisdiction and such powers and authorities for the administration of 
justice as the Crown may direct, appear very large, and such as, in point 
of fact, invest the Crown with extensive legislative powers, so far as 
“ the administration of justice,’ within the meaning of the section 
may require. It has been, however, thought best to use this power very 
sparingly, and simply as ancillary to the real purpose of the Act, namely, 
the establishment of new Courts. 

7. Another reason for the form which the present Letters Patent 
assume, is to be found in the provisions of Section 17 of the Act of last 
Session. By that Section, power is given to the Crown to recall the Let- 
ters Patent establishing the Court, at any time within three years after 
its establishment, and to grant other Letters Patent in their stead. This 
provision was inserted in the Act, mainly with the view of enabling 
Her Majesty's Government to avail themselves of the advice and assist- 
ance of the Judges of the Court in framing the more perfect 
Charter, by which the jurisdiction and authority of the Court is 
to be permanently fixed. On this point, I request you will put your- 
selves in communication with the Judges of the Oourt, and, at any 
time previous to the expiration of two years from the date of the 
establishment of the Court, furnish me with any suggestions they 
may make, or any amendments they may propose in the Letters 
Patent now transmitted, and I shall be glad if, in proposing alterations, 
the Judges will put their recommendations as nearly as possible in the 
form in which they wish them to appear in the future Letters Patent. 

8. I proceed to notice, in order, suth of the provisions of the Char- 
ter as appear to me to call for special remark. 

9. By Clause 6, power is given to the Chief Justice to appoint the 
Officers of the Court, and to fix their salaries, 
subject, however, in both cases to the approval 
and confirmation of the Governor-General in Council. This provision 
does not refer to the settling of tables of fees, where fees are allowed, 
which, under Section 15 of the Act, is required to be done by the Court. 

10. The Supreme Court exercises an authority entirely independent 
of the Government in regard to its ministerial Officers. The Govern- 
ment, however, has always considered itself at liberty to receive repre- 
sentations from amy of the Officers of the Sudder or Subordinate Courts 
who felt themselves aggrieved by the orders of the Judicial authorities, 


Clause 6. 
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and to express its opinion on the propriety or otherwise of the proceed- 
ings of the Courts in such cases. It will be expedient for you to take 
the question into your consideration, and, after communication with the 
Court, to adopt some rule in regard to it, which, of course, must be 
uniformly applicable to all the Officers of the Court. Constituted as the 
High Court will be, it will merit all the confidence you can repose in it ; 
but, as a question of policy, the extension of the liberty of application 
to the Government to those who have not hitherto enjoyed it appears to 
me preferable to taking it away from those who have heretofore been 
permitted to avail themselves of it, as a mode of obtaining redress 
against proceedings alleged by the applicants to be unjust and oppressive. 

11. In regard to the admission of advocates, vakeels, and attorneys, 
the recommendations of the Law Commissioners 
have been followed. Under the existing practice, 
the advocate pleads, and the attorney acts for the suitors of the Supreme 
Courts, and the vakeel both pleads and acts for the suitors of the Sudder 
Court, of which Court the advocate and attorney of the Supreme Court 
are ex-officio vakeels. These terms are employed in the Charter simply 
to express the functions of these several classes of practitioners. The 
advocate and attorney will respectively plead and act in the High 
Court, and the vakeel will both plead and act in the High Court as 
he did in the Sudder Court. Any person may apply to be admitted 
either as an advocate, or vakeel, or attorney, under the rules which the 
Court is authorized by the Charter to make, and there is nothing in 
the Charter to prevent the adinission of advocates and attorneys to be also 
vakeels of the High Court, should the Judges consider such a course to be 
expedient. ; 

12. The provision in the Act, Section 2, Clause 4, which declares 
that pleaders of the Sudder Court “who shall have been admitted as 
‘‘pleaders of the High Court” shall be eligible, under certain conditions, 
to the Bench of the Court, implies that a discretiorfary power may be 
exercised as to the admission of the present pleaders of the Sudder 
Court to the bar of the High Court. This enactment will account to 
you for the omission from the CMarter of any provision appointing all 
the present practitioners of the Supreme and Sudder Courts to the High 
Court. I conclude, however, that unless, in any special cases, there are 
strong reasons to the contrary, the Court will admit the whole of the 
practitioners in the abolished Courts, at the date of their abolition, to be 
the first advocates, vakeels, and attorneys of the High Court. 

13. With reference to the concluding sentence of Clause 10, it is to 

eae be observed, that the Letters Patent contain no 

provision reserving to the attorneys of the present 
Supreme Court the right of pleading, after the issue of this Charter, in 
the Insolvent Court, as newly regulated by Clause 17. No such provision, 
however, is necessary, as the Insolvent Court is a sep@ate tribunal, not 
affected by the Act authorizing the Letters Patent, and will continue a 


Clauses 7-10. 
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separate Court, though, forthe future presided over by a judge of the 
High Court. The attorneys, therefore, will, as heretofore, practise in 
accordance with the rules of the Insolvent Court itself. 

14. By the important provisions contained in the clauses of the 
Charter 11 to 88 inclusive, effect is given to the 9th Section of the 
Act, respecting the jurisdictions and powers to be exercised by the 
High Court. 

15. The original Civil jurisdiction now exercised by the Supreme 
Court within the limits of the Presidency Town 
will henceforth be exercised, under the Charter, by 
the High Court, including in that term (Clause 
36 of Charter) a Judge or Division Court of the High Court, appointed 
or constituted under the provisions of the 13th Section of the Act. 

16. As it is very desirable that every suit should be instituted 
in the Court of the district in which the property forming the sub- 
ject of dispute is situated, or in which the cause of action has its 
origin, or in which the defendant resides or carries on business, the- 
jurisdiction hitherto exercised by the Supreme Court (on the ground 
of constructive inhabitancy or otherwise) over persons and property 
beyond the local limits of the Presidency Town, but within the limits 
of the Presidency or Division subject to the authority of the High 
Court has not been vested in the High Court. The concluding pro- 
vision of Clause 11 provides that the exercise of the ordinary original 
Civil jurisdiction of the Court shall be confined to the local limits 
of the Presidency Town, with power, however, to the Court, under 
Clause 13, to call for and try any suit instituted in any Court subject 
to its superintendence, when, for reasons to be recorded, it shall think 
proper to do so. 

17. The terms of Clause 12, defining the original jurisdiction of 
eee the High Court as to suits, are nearly similar 

to those employed in Section 5 of the Code of 

‘Civil Procedure (Act VIII. of 1859), and are intended to include eyery 
description of case over which the Mofussil Courts have jurisdiction. 
By the 8th Section of the 21st George IIJ., c 70, the Supreme Court 
is precluded from exercising any jurisdiction in any matter concerning 
the revenue. Further, a decision of the Judicial Committee of the 
Privy Council pronounced in April 1856, ruled against the exercise of 
the Ecclesiastical jurisdiction of the Supreme 
Cursetjee *- Court in matters matrimonial between others 
than Christians, and even expressed some hesi- 

tation as to whether that Court could administer a remedy in such cases 
on the Civil side. It is one object of the present Charter to do away 
with all such restrictions and limitations, as far as this can be done with- 
out trenching on the proper province of legislation. It has, therefore, 
been sought to invest the High Court, in the exercise of its original 
Civil jurisdiction, with as ample powers in receiving and determining 
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cases of every description, and in applying a remedy to every wrong, 
as are exercised by the Courts not established by Royal Charter, and 
thus to place the Courts of first instance in the Presidency Towns, and 
in the interior of the country, in this respect, as nearly as may be, on the 
same footing. 

18. I shall be glad to be furnished with your opinion, after con- 
sultation with the Judges of the Court, as to the concluding portion 
of Clause 12 excluding the jurisdiction of the Court in regard to cases 
falling within the jurisdiction of the Small Cause Court of Calcutta, 
in which the debt or damage or value of the property sued for does 
not exceed 100 Rupees. Hitherto, I believe, there has been no tendency 
to bring into the Supreme Court cases cognizable by the Small Cause 
Court; but should it appear, that, under the new system, the time of 
the High Court is unnecessarily taken up with trying cases which might 
be instituted in the Small Cause Court, it may become a question for 
consideration whether the sum excluding the jurisdiction of the High 
Court might not be raised to, say, 300 or 500 Rupees. 

19. It has been suggested that the Small Cause Court should be 

laced on the same footing as a Zillah Court, in its subjection to the 

igh Court as a Court of Appeal and general superintendence. But I 
do not consider that it was the purpose of the Act of Parliament of last 
Session that the, Crown, in framing a Charter under it for the High 
Court, should interfere with the present position and jurisdiction of 
other and independent Courts. This object, if desirable, is properly to 
be attained by legislation. Should you be of opinion that the Small 
Cause Court ought to be placed in the same relation to the High Court 
as any other Court, subject to its appellate jurisdiction and general 
control, the measure can be carried into effect by an Act of the Gover- 
nor-General in Council. 

20. As already observed, the effect of Clause 12 will be to confine 
the ordinary original Civil jurisdiction of the 
: High Court within narrower limits than the 
Civil jurisdiction exercised by the Supreme Court. By Clause 13, how- 
ever, the High Court is empowered to call for and to try, as a Court of 
first instance, any suit which the law requires to be instituted before 
some other tribunal. By the exercise of the power thus conferred on 
it, the High Court will be enabled to obviate all reasonable ground of 
complaint, when it shall deem that any hardship or injustice is Jikely 
to result from the compulsory institution in a Zillah Court of a suit 
which, but for the change in the system, might have been instituted 
in the Supreme Court. ; , 

21. The mtroduction of the words “ whether within or without the 
. sea gs Division of the Presidency of Fort William” in this and in 
Bev other clauses, may appear to require explanation. The Court 
about to be established is called, in Section 2 of the, Act 24 and 25 
Victoria, c. 104, a Court “ for the Bengal Division of the Presidency. of 
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Fort William.” That title is of course preserved in the Charter. By 
Section 8 the Supreme and Sudder Courts are abolished, and by Section 
9 all their jurisdiction, power, and authority, except when otherwise 
provided, are vested in the High Court. But the Supreme Court 
has various original jurisdictions, extending over the whole of the Pre- 
sidency of Fort William, and also over some of the Non-Regulation 
Provinces under the Government of India; and the Sudder Court has 
various appellate jurisdictions extending over the Bengal Division of 
the Presidency, and also over the Province of Assam and others which 
are not properly parts of the Presidency. The result is, that the High 
Court “ for the Bengal Division,” succeeding to the powers of both Su- 
preme and Sudder Courts, has, in several respects, jurisdiction in territories 
not within the Bengal Division. As this is the result of the Act, it 
might not have been necessary to notice it in the Charter. But for 
the sake of clearness, and in order to show distinctly that the Charter 
is meant to apply to these extra local jurisdictions, as well as to the 
strictly local jurisdiction within the Bengal Division, it has been deemed 
advisable to introduce these words. 

22. Clauses 14 and 15 give effect to the recommendation of the 
Law Commissioners, that the High Court shall 
have all the appellate jurisdiction which is now 
exercised by the Sudder Dewanny Adawlut, and a new appellate juris- 
diction in Civil cases, from the Courts of original jurisdiction, constituted 
by one or more of its own Judges, except that in the case of a decision 
which has been passed by a majority of the full number of the Judges 
of the Court, the appeal shall lie to Her Majesty in Council. 

23. It will appear, from a subsequent clause in the Letters Patent, 
that the proceedings in the High Court in Civil cases are to be regulated 
by the Code of Civil Procedure enacted by the Legislature of India, of 
which Act XXIIJ. of 1861 forms a part. By Section 23 of the last-men- 
tioned Indian Act, provision has been made for a difference of opinion on 
the hearing of an appeal. A difficulty, however, may occur when two 
Judges, constituting a Division Court for the trial of cases in the exercise 
of original jurisdiction, differ as to the judgment to be given. For such a 
case, the Code of Civil Procedure, which is adapted to Courts of first 
instance, presided over by single Judges only, contains no provision. To 
call in a third Judge, and to re-try the :case, with a view to a judgment 
from which there may be an appeal to the High Court under Clause 14, 
would be productive of unnecessary delay and expense to the parties ; 
and I am of opinion that the Court should make provision for such a 
contingency, by a rule made under the 13th Section of the Act of Par- 
liament, providing either that the judgment ‘shall be in accordance 
with the opinion of the senior of the Judges constituting the Division 
Court, or that the final judgment shall be entered pro formd, accord- 
ing to such opinion, such judgment being a judgment for the purpose of 
an appeal against the same, but not for any other purpose. 
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24. The substantive Civil law to be administered by the High Court 
Clauses 18,19, and 20, Within the jurisdiction of the Supreme and Sudder 
pees "Courts respectively, will, until otherwise provided, 
continue as at present. This, as I have said, it was no part of the pur- 
pose of the Act of Parliament or Charter to affect. And the clauses on 
which I am now commenting are probably superfluous. But they have 
been introduced to obviate any apprehension which might have been 
entertained that, in fusing the two Courts together, it was intended to 
fuse also the law which they have respectively hitherto administered, and 
thus to make a substantial innovation, not only in the tribunals for admin- 
istration of the law, |ut of the law itself. J trust, however, that 
measures may be taken ere long for effecting great improvements in this 
respect, by enacting for the British possessions in India a body of sub- 
stantive law, by which all classes shall be governed, and all transactions 
shall be regulated, except in cases to which our judicatures are required 
to apply the personal laws of any classes of our Indian subjects. 

25. Under Clauses 21, 22, and 88, no change will be effected by the 

Clauses 21, 22, and 3g, Carter in the administration of Criminal justice 

cae ‘in the Presidency Town, or in respect of persons 
subject to its Criminal jurisdiction residing in the interior of the country. 
It appears, however, to Her Majesty’s Government, that some modifica- 
tion of the existing practice, both at the capital and in the provinces, is 
necessary, and on these points I shall address you in a separate Despatch. 

26. The Sudder Court exercises no original jurisdiction. But by 

Giscie'ss Clause 23, original Criminal jurisdiction through- 

out the territories subject to its authority, has 
been given tothe High Court, the principal object being to enabie the 
Judges to hold trials for offences committed out of the Presidency Town, 
at which, from their importance, or for other special cause, it may be 
expedient that a Judge or Judges of the High Court should preside. 

27. The remaining clauses of the Letters Patent on the subject of 

‘cigien 488 the Criminal jurisdiction of the High Court, do 

ae not call for any particular notice. They contain 

no special provisions respecting the transfer to that Court of the Crimi- 

nal jurisdiction exercised by the Supreme Court, over inhabitants of 

such parts of India as are not comprised within the local limits of the 

Letters Patent, that having been fully provided for by Section 10 of the 
Act, under the authority of which the High Court is established. 

28. As in the case of the Small Cause Court, you will consult the 
Judges in regard to the relation in which the High Court is to stand 
to. the Magistrates of Calcutta. 

29. Clause 30, respecting the exercise of jurisdiction by the High 

Court elsewhere than at its ordinary place of sit- 

Clause 30. : : : : 
ting, 18 & very important provision, and one 
which, I have no doubt, if judiciously carried into effect, will mate- 
rially tend to the greater efficiency of all the judicatories subject 
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to the superintendence and authority of the Court. Circumstances. 
may frequently arise when the deputation of a Judge or Judges of the 
High Court would be a measure of the highest expediency. For such 
cases the clause under consideration will enable the Government to pro- 
vide, by deputing one or more Judges from the High Court, who would 
avail themselves of the opportunity thus afforded them of making a 
searching inquiry into the manner in which the local Courts were per- 
forming their duties. 

30. With referonce to this clause, it las been considered whether the 
precedent of Section 14 of the Act of Parliament should not be followed, 
and the authority to make the necessary arrangements for exercise of 
the Court’s jurisdiction out of the usual place of sitting vested in the 
Chief Justice. On the whole, it was thought that acts partaking so 
much of an administrative character might be more perfectly performed 
by the Governor-General in Council. But it is scarcely necessary for 
me to add, that Her Majesty’s Government entertain full confidence that 
the Chief Justice will be the authority habitually consulted in the 
matter. 

31. The Supreme Court exercises, at present, Admiralty jurisdiction 
under its Charter. The Chief Justice has Vice- 
Admiralty jurisdiction, under the Commission of 
the 19th July 1822, and all or any of the Judges of the Supreme 
Court may be appointed Commissioners, under the provisions of 39 & 40 
George 11I., c. 79, sec. 25, for the trial and adjudications of prize causes 
and other maritime questions arising in India. By the present Charter, 
the whole of these jurisdictions and powers will be vested in the High 
Court, and as in the Act above cited, the expression “ other maritime 
questions” is general, mention is made of all the jurisdictions conferred 
as above-mentioned, in the clauses of the Charter providing both for the 
Civil and Criminal maritime jurisdiction of the High Court. 

32. The clauses respecting testamentary and 
intestate jurisdiction do not call for any remark. 
33. Her Majesty’s Government are desirous of placing the Chris- 
tian subjects of the Crown within the Presidency 
in the same position under the High Court, as 
to “matters matrimonial” in general, as they now are under the 
Supreme Court, and this they believe to be effected by Clause 35 of 
the Charter. But they consider it expedient that the High Court should 
possess, in addition, the power of decreeing divorce, which the Supreme 
Court does not possess ; in other words, that the High Court should 
have the same jurisdiction as the Court for Divorce and Matrimonial 
Causes in England, established in virtue of the Act 20 & 21 Victoria, 
e. 85, and in regard to which further provisions were made bY 22 & 
¥8 Vic, o 61, and 23 & 24 Vic, c. 144 The Act of Parliament 
for establishing the High Courts, however, does not purport to give 
to the Crown the power of importing into the Charter all the provisions 
of the Divorce Court Act ; and some of them the Crown clearly could 
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not so import, such, for instance, as those which prescribe the period 
‘of re-marriage, or those which exempt from punishment clergymen 
refusing to re-marry adulterers. All these are, in truth, matters for 
Indian legislation, and I request that you will immediately take the 
subject into your consideration, and introduce into your Council a Bill 
for conferring upon the High Court the jurisdiction and powers of the 
Divorce Court in England, one of the provisions of which should be to 
give an appeal to the Privy Council in those cases in which the Divorce 
Court Act gives an appeal to the House of Lords. 

34. The object of the proviso at the end of Clause 35 is to obviate 
any doubt that may possibly arise as to whether, by vesting the High 
Court with the powers of the Court for Divorce and Matrimonial Causes 
in England, it was intended to take away from the Courts within the 
division of the Presidency not established by Royal Charter, any 
jurisdiction which they might have in matters matrimonial, as for 
instance, in a suit for alimony between Armenians or Native Christians. 
With any such jurisdiction it is not intended to interfere. 

35. Clause 36 refers to the powers of single Judges and Division 
Courts, appointed or constituted under the provi- 
sions of the 13th Section of the Act. By Section 
14 of the Act the power of determining from time to time what Judge 
in each case shall sit alone, and what Judges shall constitute Division 
Courts, is placed in the hands of the Chief Justice. It will be observed, 
that the law does not require that a Judge selected from the bar shall 
necessarily form a part of every Division Court, and it will be for the Chief 
Justice to consider whether, in cases exclusively between Natives, it will 
not be desirable to follow, as far as possible, the course which has already 
been resolved upon.in regard to the cases under appeal to the Sudder 
Court at the time of its abolition, and to constitute the Division Court 
of Judges trained in the country, whose knowledge of the Native 
pi ie will obviate the expense and delay of translating the pro- 
ceedings. 

36. Clause 37 is a very important one, and, there is little doubt, 
will prove a very salutary provision. It has, there- 
fore, been inserted, although the change intro- 
duced is somewhat greater aud more substantial than is generally aimed 
at in this Charter. It extends to the High Court the Code of Civil 
Procedure enacted by the Legislature of India for the Courts not 
established by Royal Charter, and thus accomplishes the object so long 
contemplated of substituting one simple Code of Procedure for the 
various systems (corresponding to its Common Law, Equity, and Admi- 
ralty jurisdictions) which have been in operation in the Supreme Court 
since the date of its establishment. 

37. In regard to the rules respecting appeals to the Privy Council, 
the object has been to avoid unnecessary innovation where so much of 
change, with its necessary inconvenience, is unavoidable. The existing 
rules which regulate these appeals are, therefore, left in force, with one 
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or two additions only, which experience in the Court of the Judicial 
Committee has found advisable. For instance, Clause 40 is introduced, 
as it had heen commonly introduced of late years in the appeal rules of 
other dependencies of Great Britain, in order to remove all doubt as to 
the power of the High Court to allow an appeal to the Council from in- 
terlocutory judgments. 

38. It will, however, be obvious to you that the rules, as now framed, 
will be liable to the reproach of confusion, and perhaps of uncertainty. 
They will be compounded of those contained in this Charter and those 
already in force, which will necessitate reference to several documents, 
You will agree wth me that a simple and intelligible code of rules, to 
regulate appeals to the Privy Council from the new High Courts, or 
rather from the High Courts in general, which may be constituted under 
the Act of Parliament, will be of great advantage to the suitors and 
the public. I should wish, therefore, that one of the first objects of the 
Judges, as soon as the amount of labor thrown on them by their new 
position may allow it, might be to prepare suggestions for such a code 
of rules, which might then be reduced into a complete shape by the 
authority of the Privy Council at home. 

39. In forwarding the Letters Patent to the Judges of the High Court, 
you are requested to furoish them with a copy of this Despatch. I trust 
that the Letters Patent, taken in connexion with the Act for establishing 
the Court, will be found -to contain everything requisite for enabling 
the Court to proceed at once to the discharge of its important duties. It 
is possible that omissions may be discovered by the legal authorities in 
India, which may impede the proper action of the Court, and, should 
the Judges represent to you that such is the case, you will take imme- 
diate steps for supplying what is wanting, by such legislative measures 
as you may consider most expedient for remedying the defects brought 
under your consideration. 

40. I cannot conclude this Despatch without expressing the deep 
interest felt by Her Majesty's Government in the success of this import- 
ant measure. The Crown by its Letters Patent has sanctioned the 
establishment of a tribunal as the Chief Court of Justice in India, which, 
in the trained learning of the Judges selected from the bar, and in the 
knowledge of the language, feelings, and habits of the Natives of that 
country possessed by the other members of the Court, combines the 
most material elements of success. And Her Majesty’s Government 
look with confidence to the zealous exertions and cordial co-operation of 
the Judges to place the administration of justice in India, under the 
controlling authority of the Court, in such a state of efficiency as will 
render it, in every respect, adequate to its ends, and satisfactory to the 
people and to the Government. 

I have the honor to be, 
Lord, 
Your Lordship’s most obedient, humble Servant, 
(Signed) C. WOOD, 


ACT.No. XX. oF 1862. 
PASSED BY THE COUNCIL OF THE GOVERNOR-GENERAL. 


Received the assent of the Governor-General on the 19th July 1862. 


An Act to provide for the levy of Fees and Stamp Duties in‘the High 
Court of Judicature at Fort William in Bengal ; and to suspend 
the operation of certain Sections of Act VIII. of 1859 in the said . 
High Court. 


WHEREAS the High Court of Judicature at Fort William in Bengal, 
constituted by Her Majesty’s Letters Patent, dated 

Preamble. the 14th day of May 1862, was established by the 
publication of the said Letters Patent subsequently 

to the date of the passing of Act X. of 1862 (to-consolidate and amend the 
law relating to Stamp Duties), and it is doubtful whether the proceed- 
ings in the said High Court are excepted from the Stamp Duties 
imposed by Section XXX. of the said Act X. of 1862, according to the 
Schedule B thereunto annexed; and whereas it is expedient as a 
temporary arrangement to provide that Court Fees, and not Stamp 
Duties, shall be paid in respect of proceedings in, and business coming 
before, the said High Court in the exercise of its ordinary ériginal 
jurisdiction, and on appeal from its ordinary original Civil jurisdiction, 
according to the practice which prevailed in the late Supreme Court 
of Judicature at Fort William in Bengal, and that Stamp Duties shall 
be levied on all instruments and writings specified as requiring Stamps 
in the Schedule B annexed to the said Act X. of 1862, which shall be 
filed, exhibited, or recorded in, or which shall be received or furnished by 
the said High Court in the exercise of its appellate jurisdiction, not 
being on appeal from its ordinary original Civil .jurisdiction, or in the 
exercise of its jurisdiction as a Court of Reference and Revision in 
Criminai cases, in the same manner as such Stamp Duties were levied 
in the late Court of Sudder Dewanny and Nizamut Adawlut for the 
Lower Provinces of the Presidency of Fort William in Bengal ; and 
whereas, by an arrangement made between the Government and the 
said Supreme Court, certain Officers of that Court were remunerated for 
their services by fixed salaries instead of by fees, and the fees received by 
such Officers were paid to the account of Government, and formed into a 
general fund out of which the salaries of such Officers were defrayed, and 
it is desirable to continue this arrangement in respect to such of the 
said Officers attached to the said Supreme Court who, as a temporary 
measure, have been appointed Officers of the said High Court, and in 
respect to any. Officers who may hereafter be appointed to the said High 
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Court: and whereas it is expedient to suspend the operation in the said 
High Court of certain Sections of Act: VIII. of 1859 (the Code of Cévil 
Procedure ) relating to the manner in which the judgments and orders 
of the Courts of Civil Judicature are to be recorded ; It is enacted as 
follows :-— 
I. It shall be lawful for the said High Court of Judicature to pre- 
: are and settle Tables of Fees to be received as 
Sed eis aay ourt fees and to be paid to such Officer or Officers 
Fee in reapect of busi- 8 the said High Court shall direct in respect of 
ness coming before it in proceedings in or business coming before such 
the cece ania High Court in the exercise of its ordinary origi- 
nary original jurisdiction aera ; : 
and on appeal from its nal jurisdiction, and on appeal from its ordinary 
ordinary original Civil original Civil jurisdiction, and no Stamp Duties 
jurisdiction. shall be chargeable in respect of such proceed- 
ings or other business under Section XXX. of. the said Act X. of 1862. 
The said High Court may, from time to time, add to, or reduce or alter 
or amend the Tables of Fees so prepared as it may deem necessary and 
proper. Provided that such Tables shall not be inconsistent with the 
provisions of any law for the time being in force, and provided also that, 
before such Tables or such amended Tables are issued, they shall have 
received the sanction of the Governor-General in Council. The Tables 
of Fees so prepared and any amended Tables shall, as soon as they have 
received the sanction of the Governor-General in Council, be published 
in the Calcutta Gazette, and from and after such publication no-other 
fees than those sanctioned as aforesaid shall be taken by any Officer of 
the said High Court in respect of any Duty to which such Tables of 
Fees may relate. 
II. No instrument or writing of any of the kinds specified as 
requiring Stamps in the Schedule B annexed 
On what sides of the to the said Act X. of 1862. shall be filed, exhi- 
se ea bited, or recorded in, or shall be received or 
furnished by, the said High Court of Judicature 
in any case coming before such Court in the exercise of its appellate 
jurisdiction under Sectjon 15 of the said Letters Patent, or in the exer- 
cise of its extraordinary original jurisdiction under Sections 13 and 23 
of the said Letters Patent, or as a Court of Appeal, Reference, or Revision 
under Sections 26 and 27 of the said Letters Patent, unless such instru- 
ment or writing be upon a Stamp of a value not less than that indicated 
by the Schedule B annexed to the said Act X. of 1862, as the proper 
Stamp for similar instruments and writings in the said Sudder Court, 
anything in Section XXX. of the said Act to the contrary notwith- 
standing, but subject to the proviso therein contained. ! 
III. The fees received by La a of ai fees ae a under 
Section I. of this Act, shall be paid to the account of 
Perot pa be duly #- Government, and the Officer or Officers of the said 
High Court, whose duty it shall be, under the orders 
of the said High Court, to receive the same, shall respectively cause 
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all fees received by him or them to be duly and regularly entered in one 
or more book or books to be kept for that purpose in their offices, 
distinguishing the fees under their several heads, and shall pay over 
the fees so received by them at such time and in such manner as the said 
High Court, with the approval of the Governor-General in Council, shall 
direct, and such Officers shall quarterly, within one month after the 
3lst day of March, the 30th day of June, the 30th day of aa sea 
and the 31st day of December in every year, render a true and faithful 
account in writing to an Officer to be appointed by the Governor-General 
in Council of all such fees in such form of account, and with such 
particulars of receipt or otherwise, and accompanied by such vouchers 
as the Governor-General in Council shall from time to time think proper 
to direct or require. 
IV. Nothing in this Act shall be held to apply to the fees to-be 
Nek: He tovaapls allowed to the Sheriff, Attorneys, or any Clerk 
fecs allowable to ita or Officer of the said High Court who shall be 
Sheriff, Attorneys, or paid by fees instead of by a fixed salary, or to 
ree or Officers the fees, if any, which such Sheriff, Attorneys, or 
urt, &c, "ieee 
any Clerk or Officer shall be allowed to receive in 
addition to any fixed salary. . 
V. The operation of the following Sections of the said Act VIII. of 
1859, namely, Sections 184, 185, 186, and 359, 
relating to the manner in which the judgments of 
the Courts of Civil Judicature are to be recorded, 
and so much of the said Act as extends the provisions of the foregoing 
Sections to the orders of the Courts of Civil Judicature not being judg- 
ments or decrees, is hereby suspended iu the said High Court, and the said 
High Court, and every Diviston Court and Judge 
fe ianeatens ext record thereof, shall record their judgments and the orders 
as it shall by rule direct, passed by them respectively in such manner as the 
said High Court shall by any general rule or rules 
from time to time direct. 
, | VI. The High Court may by its own rules fix 
Court may fix time for the time within which appeals from judgments, 
Lebel y age are orders, or decrees made by any Division Court, or 
own Judges or Division by any Judge or Judges of the said High Court in 
Courts. the exercise of its original jurisdiction, shall be 
. preferred. 
VII. Judgment may be signed in the said High Court upon every 
Warrant of Attorney and Cognovit Actionem upon 
Pybe Gh Gonien me which a judgment might have been signed in the 
Warrant of Attorney or said late Supreme Court if such Court had not 
Cognovit on which judg- been abolished, and every such judgment may 
aie) might have been be signed, enrolled, and enforced in and by the 
Court. » said High Court in the same manner, and in the 
; same manner only, as it might have been in 
the said Supreme Court, 
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VIII. Whenever it shall appear necessary to a Judge of the said 
_ High Court that a decree made in the exercise of 
Execution may issue in the ordinary original Civil Jurisdiction of the said 
pa due for ae a Court ought to be enforced before the amount of 
been ascertained,andexe- the costs incurred in the suit can be ascertained by 
— = coe rey taxation, the Judge may order that the decree 
their amount is ascor. Shall be executed forthwith, except as to so much 
tained. thereof as relates to the costs, and as to so much 
thereof as relates to the costs, that the same may 
be executed as soon as the amount thereof shall be ascertained by 
taxation. ; 
IX. Whenever any thing is directed by the eaid Act VIII. of 1859, 
Court in the exerciee 10, done by or through a Pleader, the said 
of its ordinary original High Court, or any Judge thereof in the exercise 
Civil jurisdiction may, in of the ordinary original Civil jurisdiction of the 
oe ns auttorize said Court, may authorize such act to be done by 
of Civil Proceduve to be Or through an Attorney-at-law of the Court, 
done bya Pleader, to be provided that no Attorney shall be authorized 
ee an Attorney. under the provisions of this Section to plead in the 
said Court or in any Division Court for any person. 
X. ‘his Act shall apply mutatis mutandis to the High Courts of 
a Judicature which may be established at Madras 
ene Hick ote *t and Bombay under Act 24 and 25 Victoria, 
Madras and Bombay. Chapter 104, for those Presidencies respectively, 
whenever such Courts shall be established, pro- 
vided that the powers vested by this Act in the Governor-General in 
Council shall be exercised in the Presidencies of Madras and Bombay 
by the Governors in Council of those Presidencies respectively. 
XI. This Act shall be deemed to have had and 


Act to have effect from to have effect as if it had actually passed and 


lst July 1862. received the assent of the Governor-General on 
the lst day of July 1862. 
Duration of Act, . XII. This Act shall continue in force until the 


Ist day of January 1863, 


RULES 


HIGH COURT OF JUDICATURE 


4 . 


FORT WILLIAM IN BENGAL. 





RULES relating to ADVOCATES, VAKEELS, and ATTORNEYS. 


It is resolved and ordered that all persons who, at the time of 
the abolition of Her Majesty’s Supreme Court of Judicature at Fort 
William in Bengal, were Advocates of the said Court, are approved 
ie are now admitted, and shall be enrolled as Advocates of this 

ourt. 

2. That all persons who, at the time of the abolition of the Sudder 
Court, were Vakeels of that Court, are approved and are now ad- 
mitted, and shall be enrolled as Vakeels of this Court. 

3. That all persons who, at the time of the abolition of the said 
Supreme Court, were Attorneys or Solicitors of that Court, are approved 
and are now admitted, and shall be enrolled as Attorneys-at-law of 
this Court. ; ; 

That all such Advocates, Vakeels, and Attorneys-at-law be en- 
rolled in this Court in the same order as that in which they were en- 
rolled in the said Supreme and Sudder Courts respectively; and that 
they shall respectively have the same rank and precedence in this 
Court as they had in the said Supreme and Sudder Courts, 

§, Every person who, at the time of the abolition of the said 
Supreme Court, was an Attorney or Solicitor of the said Court, is hereby 
approved and declared to be qualified to be admitted, and shall, upon 
application, be admitted and enrolled as a Vakeel of this Court; pro- 
vided that such application be made within one year from this date, or 
within such further time as may be allowed by this Court for that pur- 
pose ; and provided that at the time of the application there shall be no 
reasonable cause for refusing such admission. 

, Advocates of this Court may appear and plead for suitors in any 
branch of the Court, Civil or Criminal, 

7, Vakeels shall not appear, plead, or act for any suitor in this Court 
in any matter of ordinary original jurisdiction, Civil or Criminal, or in 
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any matter of appeal from any case of ordinary original Civil jurisdic- 
tion, unless upon appeal from a ge Set in a case of such original 
Civil jurisdiction a question of Hindoo or Mahomedan law, er a 
uestion of usage, shall arise, and the Court, or a Judge thereof, shall 
ink fitto admit a Vakeel or, Vakeels to plead for any suitor or 
suitors in that case. In such case the Vakeel or Vakeels so admitted 
may plead aaa . 

8, A Vakeel shall be at liberty to appear, act, and plead in any 
case removed under the provision of Section 13 of the Letters Patent 
granted in pursuance of Act 24 and 25 Victoria c. 104. 

9. Every Attorney who shall be admitted and enrolled as a Vakeel 
shall, in his character of Vakeel, be bound by Rule 7, and be entitled 
to the privilege granted to Vakeels by Rule 8. 

10. That Attorneys admitted as Vakeels shall not thereby be 
deprived of their powers as Attorneyaéat-law. 

U1, Every person who would have been qualified to be admitted 
as an Attorney of the Supreme Court, so far as the qualification de- 
pended on duration of service as clerk to an Attorney, and who has 
given notice of his intention to apply to be admitted as Attorney of 
that Court, shall be approved, admitted, and enrolled as Attorney-at- 
law of this Court, upon passing such an examination and complying 
with such requisitions.as would have qualified and entitled him to be 
admitted as an Attorney of the Supreme Court, and every such person 
who shall be so admitted and enrolled as an Attorney-at-law of this 
Court shall be approved and entitled to be admitted and enrolled as a 
Vakeel of this Court ; provided that such application be made within 
one ia from this date, or within such further time as may be allowed 
by this Court for that purpose; and provided that at the time of the 
application there shall be ng reasonable cause for refusing such admis- 
sion. . 


RULES for regulating the PRACTICE of the CouRT. 


12. Resolved—that as a temporary measure to take effect until 
Rules for regulating the practice and proceedings of this Court shall 
have been made, but not for a period exceeding (6) six calendar 
aa from the first of July 1862, the following Rules shall have 
effect :-— 

1, All Rules which at the time of the abolition of the said 
Supreme Court were in force for regulating the practice of that 
Court shall extend so far as the same are applicable, and as nearly 
as may be to all matters of ordinary original jurisdiction, Civil and 
Criminal, in this Court, except so far as the same may be contrary 
to the provisions of the said Act 24 and 25 Victoria c. 104, or 
to the said Letters Patent, or to the provisions of Act 8 of 1859, or 
as the same shall hereafter be altered or modified by this Court. 
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2. All rules which, at the time of the abolition of the Sudder 
‘Court, were in force in that Court, shall extend so far as they are 
applicable and as nearly as may be to all proceedings of appellate 
jurisdiction in the High Court, not being cases of appeal from the 
ordinary Civil jurisdiction of this Court, except so far as such rules 
are contrary to the said Act 24 and 25 Victoria c. 104, or to the 
said Letters Patent, or as the same shall hereafter be altered or modi- 
fied by this Court. 

3. All proceedings in Rem in the Admiralty and Vice-Admi- 
ralty jurisdictions shall be regulated as far as may be by the Rules 

_ and Regulations made and ordained in pursuance of the 2nd William 

IV, c. 51 which were in force, and regulated the practice and proceed- 

ings of the Vice-Admiralty Court at Calcutta at the time of the 

publication of the said Letters Patent, except so far as the same may 

be inconsistent with the pfovisions of the said Act 24 and 25 

Victoria c. 104, or the said Letters Patent, or as the same shall be 

hereafter altered or modified by this Court. 

13. The appellate jurisdiction under Section 15 of the Letters 
Patent, viz., in appeals from the Courts in the Mofussil, shall be 
exercised in the manner following, namely— 

1, All regular appeals relating to immovable property, and all 
appeals, whether regular or special, in cases arising out of Act 10 
of 1859, shall be heard and determined by a division Court consisting 
of three Judges. 

2. All special appeals, except cases under Act 10 of 1859, and all 
regular appeals not eet! to immovable property, shall be heard 
and determined by division Courts consisting of two Judges. 

3. All such business as have heretofore been heard and deter- 
mined by one Judge in the Sudder Court may be heard and deter- 
mined by one Judge of the High Court. 

14, The ordinary original Civil jurisdiction of this Court may be 
exercised by one Judge in the following cases:— | 


MATTERS FOR DISPOSAL BY ONE JUDGE. 
Civil Procedure Code. , 


1. Admission and rejection of plaints, Sections 25 to 38. 

2. Orders concerning substitution of service of summons, 
Section 57; &c. 

8. Applications for extension of time under Section 69, and 
generally all applications for further time. 

4. Applications under Sections 74 to 80 (arrest before judgment) 
and under Section 81 and following Sections (attachment hefore 
judgment). 

se Applications for withdrawal and adjustment of suits, Sections 
97 and 98. . 
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6. Applications arising from death, marriage, or insolvency of 
parties to suits, Section 10] and following Sections. 
7. Applications to set aside ex-parte judgments, Section 119. 
8. Examination and rejection of written statement, Section 124. 
9. Orders concerning the production and admission of documents. 
10. Hearing and final disposal of suits when suits may be 
disposed of at first hearing. 
11. Settlement of issues in cases where the summons is for the 
settlement of issues. 
12, Attachment of property of absconding witness, Section 159. 
13. Applications for orders for the examination of parties as 
witnesses, Rection 162 and following Sections. - 
14. Applications for commission to examine witnesses and 
investigate accounts, &c., Sections 175 to 181. 
15. Applications for or connected with the execution of decrees, 
sales in execution, &c., Chapter IV. 
16. Applications for leave to sue in forma pauperis, Section 299. 
17, Applications for orders of reference to arbitration, Chapter VI. 
18. Applications to set down cases for hearing on agreement of 
parties, Section 331. 


Matters not under the Civil Procedure Code. 


19. Applications relating to the conduct of suits or matters, 
20. Applications as to the guardianship and maintenance of 
infants. 
21. Applications for the management of property. 
; ox Enquiries in lunacy ordered to be taken before 4 single 
udge. 
23. Enquiries as to the fitness of persons to act as trustees, 
receivers, and committees of lunatics. 
24, Enquiries as to the sufficiency of bail, sureties, &c. 
25. Enquiries as to the persons constituting a class. 
26. Enquiries with reference to infants, wards, and their 
settlements. 
27. Enquiries as to settlement on wife. 
28. Enquirieg as to schemes fora charity... 
29. Applications for the appointment of official or other trustees. 
30. Applications for discharge from custody, subsistence-money 
not being paid. 
31. ° Marriage licenses. 
32. Grants of probates and administrations in common form. 
33. Applications for habeas corpus. 
84. Taking the acknowledgment of married women. 
35, Endorsement of mofussil process, 
36. Countersigning money orders. 
37. Orders for transportation or penal servitude, and intermediate 
custody of offenders under sentences of courts-martial. . 
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38. Hearing evidence under mandamus issued from the Courts 
in England. 

39. Preliminary investigation and committal of persons for 
offences committed on the high seas. 

40. Preliminary proceedings iz Rem in the Admiralty and Vice- 
Admiralty jurisdictions. 

41. Aa all such matters other than the trial of issues or the pro- 
nouncing of any final quiauene or decree as such Judge may, from 
time to time, see fit to dispose of, or as may, from time to time, be 
directed by any general order. 

; 15. The Judge may refer any such case for the decision of two 
udges. 

16. The ordinary original Civil jurisdiction shall be exercised by 
two Judges, except in cases which shall be determined by one Judge 
under the preceding rule. 

17, Incase of difference of opinion, the Chief Justice, or, in his ab- 
sence, the Senior Judge present, shall have a double or casting voice. - 

18, Appeals from the decisions of one Judge shall be heard and de- 
termined by two other Judges, and in case the two Judges who exer- 
cise the appellate jurisdiction differ in opinion, the decision shall be 
affirmed. 

19, Appeals from decisions of two Judges in the exercise of ordi- 
nary original Civil jurisdiction shall be entered in a separate list, and 
the appellate jurisdiction of this Court in regard to such matters of 
app shall be exercised by a division Court consisting of three 

udges. 

20. Until further orders such appeals shall be heard at the Court 
House of the late Supreme Court. 

The ordinary original Criminal jurisdiction of this Court shall 
be exercised by one Judge, and two or more Courts may sit at one 
time, in each of which there shall be one Judge. 
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», time and manner of service 56 No stamp duty for the produe- 
»» hon-service oe 55 tion or filing of. 133 
» payment of deficient stamp Rejected to be marked and re- 
duty and penalty -- 181 turned unless detained by the 
» exhibits 132-134 Court —— 134 
» service on witnesses 157 Admitted——when and how to 
Decree for —of negotiable in- be returned 185-137 
struments ++ 202 
on warrant of time of execution 222 FE 
Transfer of securitics or shares 267 ; 
EXAMINATION of absent witnesses .. 72 | Biss. 
parties or pleaders 125-127 Appeal from orders as to——.. 365 
parties as witnesses 161-166 | PeappuLent DECREE. 
partics and witnesses as to pro- Staying sale under——of pro- 
perty liable to be seized in exe- perty previously under attach- 
cution of decrees 219-220 ment 90 
females petitioning to suc as Court may order another decree- 
Glee eee i. oe holder #0 be paid out of pro- 
paupers petitioning by agent 308 ceeds of property attached 
EXECUTION. nider—=== e272 
of decrees for immoveable pro- Forcery. 
property mene: iy Or cad Exhibit detained by Court on 
99 99 en e 
ment of property 232-245 id i a re alee 
of any judicial process for sale of 
property or ‘payment of mo- G. 
ne 296 : ; 
Attachment before judgment GOVERNMENT. (Suits against——) 
not to bar——of other decrees  § 89 Summons i ies on Go- 
hat property may be attached vernment L’leader 67 
bie Pola oan 205 If Government undertake de- 
of decrees how to be enforced fence 70 
by delivery, seizure, and sale, If oe Pleader does not 
&e. 199~206 appear 71 
against Government ee =. 201 aacution of decree for money 
against representatives of de- against —— « 201 
persons «es =. 208 
against sureties ~. 204 I, 
Application for-—— 207~215 : 
Notice to issue to show cause ImmMovEABLE Property. [See Land, ] 
against..—-if more than one ImPRISONMENT. 
year from decree ee 216 Execution of decrees by—-» 276-283. 


vill 


Iurrisonuent.—( Continued. ) 
Execution of dec1ec for moveable 


property andmoney by —— 200, 201 
Subsistence money of defend- 
ants 276,277 
Limit of- —— .. 278 
Appeal from orders as to——.. 365 
INJUNCTION to stay waste, &c. ate 92 
to restrain breach of contract 93 
may be discharged, varied, or 
set aside “ ib. 
Appeal 94 
Before granting———notice to be 
given to opposite party oe 95 
Inso.vency of parties when not to 
abate the suit -- 106 
InstaLMents. Payment by— 194 
Eestirotion of suit as 6 
INTREEST. 
In decree for money, ail 
of—-—may be ordered 193 


INTERPRETATION of words and ex 


pressions used in the Act .. 386 
INVENTORY or list of property sought 
to be attached 213, 214 
INVEsTIGATION, Commissions for 
local——&c. 180-182 
IRREGULARITY. 
No judgment to be reversed 
for—— 350 
in sale of moveable property in 
exccution of decree not to 
vitiate sale ~- 252 
in sale of land oe 256 
Issues. 
Framing of —— 139 
Court may examine witnesses, 
&c., before framing —— . 140 
Amendmentofandadditional—— 141 
by agreement 142, 143 
hen decision to be stated on 
cach——— . 186 
Appellate Court may frame—— 
for trial by lower Court .. 354 
J. 
JoInvDER of causes of action in the 
same suit se 8 
JUDGMENT. 
Revision of ——of Civil Conrt.. 8 
‘by default 114-119 
"Ex-parte—— 119 
‘may be passed against party re- 
ing to answer 126, 127 
‘when to 5 bs pronounced -- «=: 88 
Language of-—-— -» 184 
of Appellate Court 359 


ve to contain and when to be 
- 185 


186 


ted 
When decision to be stased-an 
each-issne 
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to direct by whom costs are fo 
be paid »» 187 
in case of arbitration »» «825 
Appellate Court how togive—-— 349 
Review of—— 876-380 
JURISDICTION. 
No person excepted by reason of 
place of birth, &c. 4 
of Courts over causes of action 
arising within—— 5 
Relinquishment of part of claim 
to give—— 7 
Service of summons on defend- 
ant resident within another—— 59 
Abandonment of excess of set- 
off over claim to give—— -. 121 
L. ~ 
LanpD. Suits for in Courts hav- 
ing loca] jurisdiction ee 5 
when situate in several jurisdic- 
tions 11-14, 37 
When party may be put in 
immediate possession of—— 
&c., the subject of suit os 91 
Decree for recovery of portion 
of—— -- 190 
Decree for——to provide for 
payment of mesne ore 
with interest 196 
of amount of mesne profits be 
disputed 197 
execution of decree for—— 1 99, 293-23 1 
for——in oc- 
cupancy of defendant 223 
» Of ryots, &c... 224 
A pplication for attachment of—-— 213 
Attachment of——in execution 
of decree es 285 
Appointment of manager and 
postponement of sale of- 243 
When sale of——may be stayed 244 
Deposit by purchaser in case of 
sale of-—-— - 258 
Mode of payment 1. «=. 2.54 
Notification on resale 255 
Confirmation and setting aside 
of sale of- —— 256-258 
Certificate to purchasers 259, 260 
Delivery of ——-to purchasers 263, 264 
Loca ENQuirikzs. 
Commissions for-—— 180-182 
» in pauper applications.. 307 
M. 
Manacar. .Appointment of—--for 
preservation or.custody of pro- 
“perty in dispute 1 «= 92. 
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of property in execution of de- 
crees 
Makaiack of female plaintiff or defend- 
ant not to abate the suit 
MEsne Prorits. 
Claim for——distinct from claim 
to recover the land “ss 
In suit for land, decree to pro- 
vide for payment. of——until 
delivery of possession with in- 
terest 
If amount of——be disputed, 
Court may determine amount 
before decree or may reserve 
enquiry a 
Questions concerning amount of 
——, interest, &e., ., how to be 
determined “é 
MILITARY CANTONMENTs, &c. 
Enforcementof process in—— . 
Money. Decree for—— 
Execution of decree for—— .. 
payable under decree to be paid 
into the Court whose duty it 
is to exccute 
Execution of decree for——by 
attachment of property 
Execution of any judicial pro- 
cess for payment of —— 
Attachment in execution of de- 
cree of——in deposit in Court 
of Justice or with Gove:nment 


Officer .» «287 
MoonsirFrs. Village-—— 
Jurisdiction of certain——saved 383 
Morteacr, Court may postpone sale 
of land in execntion of decree 
that amount may be raised 
ee oe «248 

Property sold in execution of 

decree subject to—— sa. 271 
MOVEABLE PROPERTY. 

Decrec for delivery of——to state 
amount to be paid as an alter- 
native, if delivery cannot be. 
had 191 

Execution, of decree for specific 
moveable, &c. -. 200 

Application for attachment 
of —— 214 

Application for jenekal attach- 
ment of —— 218, 219 

Attachment in execution of de- 
cree of ——in possession of 
defendant 233 

to which defendant is entitled 
subject to lien 234 

Mode of payment on sale of—— 251 

Irregularity not to vitiate sale, 
but damages may be recover- 
ed by suit «- 252 

Delivery of —~ 261, 262 
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N. 
NEGOTIABLE INSTRUMENTS. 
Execution of decree for endorse- 
ment of ——~ -» 202 
Attachment of—-—-in execution 
of decree ». 238 
Delivery of —— .. 266 
Notice. Service of——on recognized 
agent a 17 
Service of——on pleader is 18 
% »» On person authorized 
by a soldicr to conduct suit 20 


to persons not before the Court 
made parties to a suit ' 73 

Before granting injunction-—to 
be given to opposite party .. 95 

to produce documents, &c., in 
possession of opposite party 

Service of ——&c., on party who 
has not appointed a pleader to 
act for him 

of adjourned hearing to defend- 
ant 

No judgment by default to be 
set aside without——-to oppo- 
site party 
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Witness 

In what cases——to issue to show 
cause why decree should not be 
executed 21 

for receiving evidence in proof 
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or disproof of pauperism .. 305 
of exhibits required by cither 
party in appeal 343 
to respondent of day fixed for 
hearing the appeal 345 
Norirication of sales by public auc- 
tion ~» 249 
on resale 255 
VO. 
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according to the law for the 
time being in force 125 
OBJECTION made to sale of property at- 
tached in execution os «246 
to sale under decree for irregula- 
rity 256, 257 
OBSTRUCTION to execution of decree for 
land by defendant 226, 227 
29 9 ” ” by other 
persons - 228 
to purchasers under decrees in 
obtaining possession of pur- 
chased property 268, 269 
Orricer. Summons on——-of Govern- 
ment oe 
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Orricers.—( Continued. ) Sections. 
Execution of decree against Go- 
vernment—— «- 201 
Extension of time to——to allow 
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Orvers. Appeals from 363-366 
Oprration of Act 385, 387, 388 
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Papers. Production of official and 
state—— 138 
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Death, marriage, and bankruptcy 
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Appearance of——and conse- 
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answer 125, 126 
Examination of—-ns  wit- 
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cution of n decree 241 
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execution of decree to be im- 
mediate ; 251 
Mode of——in attachment .. 242 
on sale 251, 254 
Attaching creditor to be first 
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PENDING suits when Act comes into 
operation ‘ . 3887 
PraintT. Yarticulars to be given in—— 26 
to be subscribed and verified .. 27 
Punishment for false verification 24 
Rejection of—— 29, 31, 32, 36 
_ Return of—— 30, 33, 34 
All suits to commence by 25 
by a Company or Corporation 26 
Amendment of —— -. 29,32 
PLEADER. Appointment of —to be in 
writing vs 18 
Service of notice, &e., on—— .., 2. 


Government——to receive service 

of summons for Government 52, 67 

to appear and answer to plaint 70 

If Government——do not appear 7] 
Examination of——and conse- 

quence of refusal to answer 125, 127 
Possession. When party may be put 
in immediate——of land, 
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Service of summons on—— 64, 65 
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has not appointed a pleader to 
act for him 108 
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Enforcement of--—in military 
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Attachment of property by-—-—234-241 
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Reaqistrr of suits 38 
Note of appearance of Govern- 
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REGISTERED post office letter. Ser- 
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Revease of defendant fiom imprison- 
ment 
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REPRESENTATIVES. 
Execution against——of deceased 
persons 203, 210, 211 
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Time and manner of application 377 
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Procedure on application 380 
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-for Subordinate Courts .. 381 
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Sas of attached property may be stayed 

in certain cases of fraudulent 
decrees sia 90 
99 «95 Of witness absconding 160 
not attending 168 

What property liable to—-in 
execution of decree 205 

Court may postpone sale of land 

if satisfied that judgment debt 

can be satisfied by montenge 
or private sale 243 

Court may authorize Collector to 
postpone public——of land 244 

Objections to——of attached 
property 246 
Mode of—in, execution of decree 248 
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265, 266 

of immoveable property, 253, 260, 263, 

264 


Proceeds of—-—of attached pro- 
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ACT No. VIII. or 1859. 


PASSED BY THE LEGISLATIVE CoUNCIL OF INDIA. 


Received the assent of the Governor-General on the 22nd March 1859. 


An Act for simplifying the Procedure of the Courts of Civil Judicature not estab- 
lished by Royal Charter. 


WHEREAS it is expedient to simplify the Procedure of the Courts of Civil Judica- 


ture not established by Royal Charter; It is enacted as 
follows :— 


Preamble, 


CHAPTER I. 


OF THE JURISDICTION OF THE CIVIL COURTS. 
1. The Civil Courts shalll take cognizance of all suits of a civil nature, with 
a the exception of suits of which their cognizance is barred 
Civil Courts have cog- ; . 
nizance of all suits unless by any Act of Parliament, or by any Regulation of the 
pecially barreds Codes of Bengal, Madras, and Bombay, respectively, or 
by any Act of the Governor-General of India in Council. 
2. The Civil Courts shall not take cognizance of any suit brought on a cause of 
a action which shall have been heard and determined by g 
een ot mio er Court of competent jurisdiction in a former suit between 
ouely heard anddetermin- the same parties or between parties under whom they 
claim. 
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"3. The judgments of the Civil Courts shall not be subject to revision otherwise 
than by those Courts under the rules contained in this 
Act applicable to reviews of judgment and by the con- 
stituted Courts of Appellate Jurisdiction. 
4. No person whatever shall, by reason of place of 
_ Noperson exceptedfrom birth, or by reason of descent, be in any civil proceeding 
co eee ais whatever excepted from the jurisdiction of any of the 
Civil Courts. 
5. Subject to such pecuniary or other limitations as are or shall be prescribed by 
— a BAY law for the time being in force, the Civil Courts of 
aoe of Civil each grade shall receive, try, and determine all suits 
hereby declared to be cognizable by those Courts, if in the 
case of suits for land or other immoveable property such land or property shall be 
situate within the limits to which their respective jurisdictions may extend, and in 
all other cases if the cause of action shall have arisen, or the defendant at the time 
of the commencement of the suit shall dwell, or personally work for gain, within such 
limits. 
6. Every suit shall be instituted in the Court of the lowest grade competent to 
try it. But it shall be lawful for the District Court to 
char aa suit to Withdraw any suit instituted in any Court subordinate 
to such District Court and to try such suit itself or to 
refer it for trial to any other Courts subordinate to its 
authority and competent in respect of the value of the suit to try the same, whenever 
it may see sufficient cause for sodoing. In like manner the Sudder Court may order 
that the cognizance of any suit or appeal which may be instituted in any Court 
subordinate to such Sudder Court shall be transferred to any other Court subordinate 
to its authority and competent in respect of the value of the suit or appeal to try the 
same. 


Revision of judgments 
of the Civil Courts. 


Transfer of suits. 


7. Every suit shall mclude the whole of the claim arising out of the cause of 
Suit to include the action: but a pet may relinquish any portion of his 
whole claim. Relinquish- claim in order to bring the suit within the jurisdiction of 

ment of part of claim. a : ; i 
any Court. Ifa plaintiff relinquish or omit to sue for 


any portion of his claim a suit for the portion so relinquished or omitted shall not 
afterwards be entertained. 


8. Causes of action by and against the same parties, and cognizable by the same 


Court, may be joined in the same suit, provided the 
Joinder of causes of 


Sosinas in thie eaihereutt, entire claim in respect of the amount or value of the 
property in suitdo not exceed the jurisdiction of such 
Court. 


9. If two or more causes of action be joined in one suit, and the Court shall be of 


Court may in certein °Pinion that they cannot conveniently be tried together, 


oases odes separate trials the Court may order separate trials of such causes of 
such causes of action, —_gotion to be held. 
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Piditis hesvaseoerae 10. Acclaim for the recovery of land and a claim for 
land and for mesne profits the mesne profits of such land shall be deemed to be 
eae ae distinct distinct. causes of action within the meaning of the two 

last preceding Sections. 

11. If the suit be for land or other immoveable property situate within the limits 

: of a single District, but within the jurisdiction of different 

Suits for immoveable : ; eae 
property situate within Courts, the suit may be brought in the Court within the 
ne Queer of jurisdiction of which any portion of such land or other 

immoveable property is situate, provided the entire claim 
in respect of the value of the property in suit be cognizable by such Court; but 
in such case the Court in which the suit is brought shall apply to the District 
Court for authority to proeeed with the same. 

12. In like manner, if the property be situate within the limits of different 

ee ae eee Pes; the suit may be brought in any . Court, other- 
property situate indifferent Wise competent to try it, within the jurisdiction of 

PTAC ERs which any portion of the land or other immoveable pro- 
perty in suit is situate, but in such case the Court in which the suit is brought shall 
apply to the Sudder Court for authority to proceed with the same ; if the suit is 
brought in any Court subordinate to a District Court the application shall be sub- 
mitted through the District Court to which such Court is subordinate. 

13. Ifthe Districts within the limits of which the property is situate are subject to 

; ; different Sudder Courts, the application shall be submitted 
property situate in Dis. to the Swdder Court to which the District, in which the suit is 
Aa Che different brought, is subject ; and the Sudder Court to which such ap- 

plication is made, may, with the concurrence of the Sudder 

Court to which the other District is subject, give authority to procecd with the same. 
14, If, in a suit for land situate on the borders of the Court’s local jurisdiction, 
the defendant object to the hearing of the suit on the 

ee eae ee ground that the land is not included within the local 
local jurisdiction, and al- jurisdiction of the Court, the Court shall have power to 
eee OF itr the leet determine the point; and if the Court shall find that 
jurisdiction. the land is included within its local jurisdiction, it shall 

Proviso. proceed to try the suit. Provided that, if it be shown 

that the land in dispute has been adjudged by competent 
authority to belong to an estate, village, or other known division of land situate 
within the local jurisdiction of another Court, the Court in which the suit is brought 
shall reject the plaint, or return it to the plaintiff in order to its being presented in 
the proper Court. 

15. No suit shall be open to objection on the ground that a merely declaratory 
decree or order is sought thereby, and it shall be lawfal 
for the Civil Courts to make binding declarations of right 
without granting consequential relief. 


~Declaratory suit. 
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CHAPTER II. 


®@ 
PRELIMINARY RULES. 
16. All applications to any Civil Court, and all appearances of parties in any Civil 
Court, except when otherwise specially provided by this 
Parties miy appear in Act, shall be made by the party in person, or by his 
person or by recognized . . : 
agent or by pleader, recognized agent, or by a pleader duly appointed to act 
on his behalf, ; 

17. The recognized agents of parties by whom such 
applications and appearances may be made are— 

1st—Persons holding gencral powers of attorney from 
Persona holding powers parties not within the jurisdiction of the Court, autho- 
of attorney from absent : re 
persons. zing them to make such applications and appearances 

on behalf of such parties. 

Qndiy. Persons carrying on trade or business for and in the name of parties 

not within the jurisdiction of the Court in matters con- 
Persons carrying en nected with such trade or business only where no other 
trade or business for ab- ; ‘ ° ee 
sent persons. agent is expressly authorized to make’such applications 
or appearances. 
87dly.—Persons being ex-officio or otherwise authorized 
ae ida Sal asada ga 0 to act for Government in respect of any suit or judicial 
proceeding. 

4thly.—Persons specially appointed by order of Government, at the request of any 

Persons specially ap- sovereign prince or in@ependent chief, whether residing 
ointed to prosecute asuit within or without the British territories, to prosecute or 
OF any sovereign Price. defend a suit on his behalf. 

Whenever the personal appearance of a party toa suit is required by this Act, 

Ree yeraiteaie bedois such appearance may be made by his recognized agent, 

by a party toasuitin per- unless the Court shall otherwise direct ; and any thing 

mt ne by his which by this Act is required or permitted to be done by 

a party in person may be done by his recognized agent. 

Notices given to or processes served on a recognized agent relative to a suit shall be 

as effectual for all purposes in relation to the suit as if the 

soc aeenae &c., 02 same had been given to or served on the party in person, 

unless the Court shall otherwise direct ; and all the provi- 

sions of this Act relative to the service of notices or processes on a party to a suit 

shall be applicable to the service of notices and processes on such recognized 
agent. , 

18, The appointment of a pleader to make any such application or appearance as 
aforesaid shall be in writing, and shall be filed in the Court. 
When so filed, it shall be considered to be in full force 
mntil revoked by a writing filed in the Court. All notices given to, or processes 


Recognized agents. 


Appointment of pleader. — 
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served on, the pleader of any party, or left at the office or ordinary residence of such 
pleader, relative to a suit, and whether the same be for 
the personal attendance of the party or not, shall be 
presumed to be duly communicated and made known 
to the party whom the pleader represents, and shall be as effectual for all purposes 
in relation to the suit as if the same had been given to or served on the party in 
person, unless the Court shall otherwise direct. 
19. When an officer or soldier in the service of the Government is a party to a 
suit, and cannot obtain a furlough or leave of absence for 
Officers or soldiers, who the purpose of prosecuting or defending the suit in person, 
CT neuen ae he may authorize any member of his family or any other 
person to appear for them. person to commence, conduct, and manage the suit or the 
defence, as the case may be, in his stead. The authority 
shall be in writing, and shall be signed by the officer or soldier in the presence of his 
commanding officer, who shall countersign the same, and it shall be filed in the Court. 
When s0 filed, the conntersignature of the commanding officer shall be sufficient 
proof that the authority was duly executed, and that the officer or soldier by whom 
it was granted could not obtain a furlough or leave of absence for the purpose of pro- 
secuting or defending the suit in person. 
20. Any person who may be authorized, as in the last preceding Section men- 
tioned, by an officer or soldier, to prosecute or defend a 
ee ee suit in his stead, shall be competent to prosecute or defend 
appoint pleader. it in person in the same manner as the officer or soldier 
could do if present ; or he may appoint a pleader of the 
Court to prosecute or defend the suit on behalf of such officer or soldier. And all 
notices or processes relative to the suit which may be served upon any person who 
shall be so authorized as aforesaid by an officer or soldier, or upon any pleader who 
shall be appointed as aforesaid by such person to act for or on behalf of such officer 
or soldier, shall be as effectual for all purposes relative to the suit as if the same had 
been served on the party in person or on a pleader appointed by him. 

21. Women, who, according to the customs and manners 
= bocidag yrsuae of cecal of the country, ought not to be compelled to appear in 
appearance. public, shall be exempt from personal appearance in 

Court. 
22. The Government may, at its discretion, exempt from personal appearance in 
Court any person whose rank, in the opinion of the Govern- 
Fee odors gered ¢ on ment, entitles him to the privilege of exemption, and may at 
personal appearance, its discretion withdraw such privilege. The names of the 
persons so exempted (if any), residing within the jurisdiction 
of the principal Civil Court of each District, shall from time to time be forwarded to 
such Court by the local Government, and a list of such persons (if any) shall be kept 
in such Court and in the several subordinate Courts of the District. 


Service of notices, &c., on 
pleaders. 
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: * 93. [Every process required to be issued under this 

a aia ie Act shall be red: at the ie ense of the party at whose 
Requisite sumto be paid instance it is issued, unless of erwise specially directed b 
into Court before process the Court; and the sum required to defray the cost of suc 

igsued. service shall be paid into Court before the process is issued.] 


* Repealed by Act XXIII, of 1861. 


24, If any plaint, written statement, or declaration in writing required by this Act 

to be verified shall contain any averment which the person 

Punishment for false making the verification shall know or believe to be false, 
verification of plaint, state- e j 

ment, dc. or shall not know or believe to be true, such person 

shall be subject to punishment according to the provision of 

the law for the time being in force for the punishment of giving or fabricating false 


evidence. 


CHAPTER III. 


OF A SUIT TILL FINAL DECREE. 
Of the Institution of Suits. 


25. All suits shall be commenced by a plaint, which, except when otherwise 
specially provided by this Act, shall be presented to the 
Court by the plaintiff in person, or by his recognized agent, 
or by a pleader duly appointed to act on his behalf. 

26. The plaint shall be distinctly written in the language 
in ordinary use in proceedings before the Court, and shall 
contain the following particulars :— 

1.—The name, description, and place of abode of the plaintiff. 

2.—The name, description, and place of abode of the defendant, so far as they can 
be ascertained. : 

3.—The relief sought for, the subject of the claim, the cause of action, and when it 
accrued : and if the cause of action accrued beyond the period ordinarily allowed by 
any law for commencing such a suit, the ground upon which exemption from the law 
is claimed. 

The following are instances : 

If the suit be for money due on a bond or other written instrument :—Payment 


Suits to be commenced 
by plaint. 


Particulars to be given 
in the plaint. 


of due on (a bond or other written instrument as the case 
may be) for the sum ot , bearing date the day 
of , and payable on the day of namely,— 


Principal......cseee OOOO SEEG FOFS 48ST HOS FHECHSOHESESCTEESASHHHHHHHKCCOHOE HEAL EEOESVECLE 


Interest SESE EEL epererreyy eee 


Amount paid (if any) CESHFEHRE SCOT HEH SH OOH FED SEKEHEHHEKEHHHHH FEOF EE COR CER SEES ES 


Balance due...... 
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[f the plaintiff claim exemption from any law of limitation, say—‘ The plaintiff was 


an infant (or as the case may be) from the day of 
'o the day of - 
[f the suit be for the price of goods sold :—-Payment of 
on account of maunds of (rice, indigo, sugar, or as the case may be) 
sold on the day of , and the price of which became 
payable on the day of as per account at foot. 


[f the suit be for damages for an injury done :—Payment ot 
m account of injury done to the plaintiff [here set out the nature of the injury, 
ind state the particulars of the pecuniary loss (if any )]. 
4,—When the claim is for any property other than moncy, its estimated value. 
Che following is an instance: 
If the suit be for an estate or for a share in an estate paying revenue to Govern- 
nent :—Possession of the estate (or of share in the estate), called 
ituate in the zillah of , the sudder jumina of which is and 
sstimated value , of which the plaintiff was dispossessed (or forcibly 
ir fraudulently dispossessed if the case be so), on the day of ; (or to which 
he plaintiff became entitled by inheritance from or by gift, 
murchase, or otherwise, as the case may be, on or about the day of J: 
5.—When the claim is for land or for any interest in land, the nature of the 
enure or interest must be specified; and if the claim be for land forming part ofa 
fillage or other known division, or for a house, garden, or the like, its situation shall 
xe described by the setting forth of boundaries, or in such other manner as may 
suffice for its identification. 
6.—In all suits by or against the Government, or one of its officers in his official 
ca} acity, or any-Corporation, or any Company authorized to sue and be sued in the 
1ame of an officer or trustees, the words “ The Government,” or “The Collector of 
, or otherwise as the case may be, or the name of the Corpo- 
‘ation, or the name or names of the officer or trustees of the Company shall be 
nserted in Nos. 1 and 2 instead of the name and description of the plantiff or defend- 
unt. But in all other cases it shall be necessary to specify the names of all the 
parties. 
27. The plaint shall be subscribed by the plantiff and his pleader (if any), and 
Plaint to be subscribed Shall be verified at the foot by the plaintiff in the manner 
and verified. following, or to the like effect :— 
I (A. B.) the plaintiff named in the above plaint, do declare that what is stated therein 
is true to the best of my information and belief. 
28. If the plaintiff, by reason of absence or for other good cause, be unable to 
subscribe and verify the plaint, the Court may allow 
Pr elseaweat Ol cason Of the plaint to be subscribed and verified on behalf of the 
nied and verify the plaintiff by any person whom the Court may consider 
competent to make the verification. In suits by a Corpora- 


8 THE CODE OF CIVIL PROCEDURE. 


‘ tion ora Company authorized to sue and be sued in the 
died: of Cosr paay, a Tiree. name of an officer or trustees, the plaint shall be sub- 
fy the pnciaaed shall veri- sribed and verified on behalf of the Corporation or Company 

by any Director, Secretary, or other principal officer of the 
Corporation or Company who may be able to depose to the facts of the case. 
29. If the plaint do not contain the several particulars hereinbefore required to be 
specified therein, or if it contain particulars other than those 
Court may reject plaint, required to be specified, whether relevant to the suit or not, 
if it do not contain the re- : : . . 
quired particulars, &c. or if the statement of particulars be unnecessarily prolix, 
or if the plaint be not subscribed and verified as herein- 
before required, the Court may reject the plaint, or at its 
discretion may allow the plaint to be amended. 
30. If the amount or estimated value of the claim, as stated by the plaintiff, be 
Plaint to be returned, if beyond the jurisdiction: of the Court, ue plaint shall ne 
the claim is beyond the returned to the plaintiff in order to its being presented in 
jurisdiction of the Court. the proper Court. 
31. If it appear to the Court that the claim is improperly valued, or being properly 
valued that the plaint is written upon stamped paper of 
Plaint to be rejected inadequate value, and the plaintiff, on being ired b 
if improperly or insufti- q a ee caer eae ee eae 
ciently valued. the Court to correct such improper valuation or to supply 
such additional stamp paper as may be necessary, shall not 
comply with the requisition, the Court shall reject the plaint. 
32. If upon the face of the plaint, or after questioning 
Plaint to be rejected, if sntift 3 \ , 
it appear to the Court that the plaintiff, it appear to ne Court that the subject matter 
plaintiff has no cause of of the plaint does not constitute a cause of action, or that 
action, or that right of ’ er . 
ation’ is barred by lapse the right of action is barred by lapse of time, the Court 
of time. shall reject the plaint. Provided: that the Court may 
Amendment of plaint. in any case allow the plaint to be amended, if it appear 
proper to do so. 


* 33. [Ifit appear to the Court that cause of action did not arise, or that the defend- 

. .¢  antisnot dwelling or personally working for gain within 

. piu ia cee 73 the limits of the jurisdiction of the Court, or if the claim 

it hos not jurisdiction, ‘relate to land or other immoveable property, that such land 

jurisdiction. ° ° te : er 

or other property is not situate within such limits, the 

Court shall return the plaint to the plaintiff in order to its being presented in the 
proper Court. ] 


Amendment of plaint. 


* Repealed by Act XXIII, of 1861. 


34, A suit by a party ordinarily residing out of the British territories in India, 
and not possessing any land or other immoveable property 
farished” by plaintift a within those territories independent of the property in 
the time of presenting the —guit, shall not be entertained unless the plaintiff, at the 
plaint, if he reside outof ‘ aa ee ee 
the British territories in time of presenting the plaint or within such time as the 


India. Court shall order, furnish security for the payment of all 
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costs that may be incurred by the defendant in the suit. In the event of such 

Plaint to be returned if Security not being furnished, the Court shall return the 
security be not furnished. plaint to the plaintiff. 

35. If in any stage of a suit it shall appear to the Court that the plaintiff (being 

sole plaintiff) is a person residing out of the British terri- 

Security for costs may bk : , pate ‘ 
be required i any stage of tories in India, the Court may order him, within a time to be 
iff a a Res aioe India, fixed by such order, to furnish security for the payment of 

all costs incurred and to be incurred by the defendant 
in the suit. In the event of such security not being furnished within the 
time so fixed, the Court shall pass judgment against the plaintiff by default, 
unless he be permitted to withdraw from the suit under the provisions of 
Section 97. 

36. Whenever a plaint is rejected under any of the foregoing Sections an ap- 
peal shall lic from the order rejecting the plaint. The re- 
jection of a plaint on any of the grounds mentioned in 
Sections 29 and 31 shall not preclude a plaintiff from pre- 
senting a fresh plaint in respect of the same cause of action. ; 

37. Ifthe suit be for land or other immoveable property situate partly within 

the jurisdiction of the Court and partly within the jurisdic- 
ae ba ses oe tion of some other Court or Courts, the Court shall pro- 
different jurisdictions, ceed according to the rules contained in Section 11, Section 
12, or Section 13, as the case may be. 

38. If the Court consider the plaint admissible, the particulars mentioned in Sec- 

tion 26 shall be entered in a book to be kept for the pur- 


serie soe pede ier pose, and called the Register of Civil Suits; and the en- 


Appeal from order re- 
jecting plaint. 


entered in a register. tries shall be numbered in every year according to the 
order in which the plaint is presented. The register 
Form of the register. shall be kept in the form contained in the Schedule (A). 


hereunto annexed. 
39. When the plaintiff sues upon any written document or relies upon any such 
Se ieananuetctanape document as evidence in support of his claim, he shall. 
produced in Court when produce the same in Court when the plaint is presented, 
plaint is presented. and shall at the same time deliver a copy of the document 
to be filed with the plant; if the document be an entry 
And copy filed with in a shop-book or other book, the plaintiff shall produce 
plaint: the book to the Court together with a copy of the entry 
on which he relies. The Court shall forthwith mark the document for the purpose 
Original to be markea °F idéntification; and after examining and comparing the 


andrefurned. copy ‘with the original, shall return the document to 
pain i Soh ger the plaintiff. The plantiff may, if he think proper, deliver 
eopy. the original document to be filed instead of the copy. The 


B 
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Court may, if it see sufficient cause, direct any written document so produced to be 

Court may order docu- impounded and kept in the custody of some officer of the 

ment to be impounded. Court, for such period and subject to such conditions as to 

the Court shall seem meet. Any document not produced in Court by the plaintiff 

when the plaint is presented, shall not be received in 

a ocument not Broder evidence on his behalf at the hearing of the suit without 

inadmissible in evidence. = ¢he sanction of the Court. 

40. If the plaintiff require the production of any written document in the posses- 

. sion or power of the defendant, he may, at the time of 

ee ieeeaene a presenting the plaint, deliver to the Court a description 

possession of defendant. of the document, in order that the defendant may be re- 
quired to produce the same. 


Of summoning the Defendant. 
41. When the plaint has been registered, a summons under the signature of the 
: ; Judge and the seal of the Court shall be issued to the defend- 
era. a ora a Pie ant to appear and answer the claim, on a day to be therein 
defendant. specified, in person or by a pleader of the Court duly 
instructed and able to answer all material questions relating to the suit, or by 
a pleader who shall be accompanied by some other person able to answer all such 
questions. The Court shall determine at the time of 
Persian Hi sg issuing the summons whether it shall befor the settle- 
the final disposal of the ment of issues only, or for the final diposal of the 
case. ; : : 5 
suit, and the summons shall contain a direction accord- 
ingly. 
42, Ifthe Court see reason to require the personal attendance of the defendant, 
the summons shall order the defendant to appear person- 
decane or naa of ally in Court on the day therein specified. If the Court 
see reason to require the personal attendance of the plain- 
tiff on that day, it may make an order for such attendance. Provided that no plaintiff 
if resident within 50 defendant shall be ordered to attend in person, who 
witain oe A sy : 
wiles, at the time is bond fide residing at a distance of more than 
ae an dae ees fifty miles from the place where the Court is held, unless 
jurisdiction of the Court. he be resident within the limits of the jurisdiction of the 
Court. 
43. The summons to appear shall order the defendant to produce any written 
Summons shall order document in his possession or power, of which the plain- 
p peaeonpr Ohad produce tiff demands inspection, or upon which the detendant in- 
tends to rely in support of his defence. 
44. The summons shall be in the form contained in the 


Form of summons Schedule (B) hereunto annexed, or to the like effect. 
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45. The day for the appearance of the defendant shall be fixed by the Court with 


The day for appear- 
ance of defendant how to 
be fixed. 


reference to the place of residence of the defendant, and the 
time necessary for the service of the summons; and the 
day shall be so fixed as to allow the defendant a sufficient 


time to enable him to appear and answer in person or by a pleader on such day. 
46. In suits against a Corporation or a Company authorized to sue and be sued in 


Court may order person- 
al appearance of a Jirec- 
tor or Secretary in suits 
against a Corporation or 
Company, 


the name of an officer or trustees, the Court may, if it 
think proper, require the personal attendance of any Direc- 
tor, Secretary, or other principal officer of the Corporation 
or Company who may he able to answer all material 
questions relating to the suit. 


Service of Summons on the Defendants. 
47. The summons shall be delivered to the Nazir or other proper officer 


Summons shall be serv- 
ed by officer of Court. 


How service shall be 
made. 


When there are several 
defendants. 


Service to be on defend- 
ant in person, when prac- 
ticable. 

Service on agent suffi- 
cient, 


of the Court, to be served by himself or one of his 
subordinates, and such officer shall be responsible for its 
due service. 

48. Service of the summons shall be made by delivering 
or tendering a copy thereof under the signature of the 
Judge and seal of the Court; and when there are more 
defendants than one, service of the summons shall be made 
on each defendant. 

49. Whenever it may be practicable, the service shall 
be on the defendant in person, unless he have an agent 
empowered to accept the service, in which case service on 
such agent shall be sufficient. 


50. Besides the recognized agents described in Section 17, any person re- 


Who may be an agent 
to receive service. 


Appointment of such 
agent to be in writing and 
to be filed in Court. 


siding within the jurisdiction of the Court may be ap- 
pointed an agent to receive the service of summonses 
and other processes. : 

51, The appointment of such agent shall be in writ- 
ing, and the original appointment, or a copy thereof if 
the appointment bea general one, shall be filed in the 


Court. 


52. The Government pleader in cach Court shall be accounted the agent of the 


Agent of Government. 


Government for the purpose of receiving services of sum- 
monses and other judicial processes against the Government, 


issuing out of the Court ingwhich he may be the pleader of Government. 


If defendant cannot be 
found, and has no agent, 
service may be made on & 
anale member of his family. 


53. When the defendant cannot be found, and has no 
agent empowered to accept the service of the summons, 
it may be made on any adult male member of his family 


residing with him. 
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64, Inall cases where the summons is served on the defendant personally, or 


In all cases the person 
served is to be required to 
endorse the summons. 


thereof under the seal of the Court. 


But service is sufficient 
without. 


If the summons cannot 
be served, a copy shall be 
fixed to ‘the door of the 
dwelling-house. 


any agent or other person on his behalf, the serving officer 
shall require the signature of the person on whom the 
service may be made, to an acknowledgment of service, 
to be endorsed on the original summons or on a copy 
If such person refuse to sign the acknowledg- 
ment, the service of the summons shall nevertheless be 
held sufficient, if it be otherwise proved to the satisfaction 
of the Court. 

55. When the defendant cannot be found, and there is no 
agent empowered to accept the service, nor any othe, 
person on whom the service can be made, the serving 
officer shall fix the copy of the summons on the outer 
door of the house in which the defendant is dwelling; and 


if he is not dwelling in the place mentioned in the summons, the serving officer shall 


Jf defendant do not 
dwell in the place men- 
tioned, the summons shall 
be returned with an en- 
dorsement of non-service. 


Proviso. 
that indicated in the 
athe summons. 


If served, time and man- 
ner of service to be endors- 
ed on summons. 


return the summons to the Court from whence it issued 
with an endorsement thereon that he has been unable to 
serve it. Provided that, if the serving officer is informed 
that the defendant is to be found or has his dwelling in 
a place within the jurisdiction of the Court other than 


summons, the officer may proceed to that place to serve 


56. The serving officer shall, in all cases in which the 
summons has been served, endorse on the original sum- 
mons or on a copy thereof under the seal of the Court, 
the time when and the manner in which it was served. 


57, When a summons is returned to the Court without having been served, if the 


When summons is re- 
turned unserved, Court to 
order substituted service, 
if satisfied that the defend- 
ant is avoiding service. 


plaintiff shall satisfy the Court that there is reasonable 
ground for believing that the defendant is keeping out of 
the way of its officer forthe purpose of avoiding the ser- 
vice of the summons, the Court shall order the summons 
to be served by fixing up a copy thereof upon some con- 


spicuous place in the Court-house, and also upon the door of the house in 
which the defendant shall have last resided, if it be known where he last 
resided; or that the summons shall be served in such other manner as the Court 
shall think proper. And the service which shall be substituted by order of the Court 
shall be as effectual to all intents and purposes as if it had Ho effected in the manner 
above specified. 

58, Whenever service shall be substituted by order 
of the Court, by virtue of the power contained in the last 
preceding Section, the Court shall fix such time for the ap- 
pearance of the defendant as the case may require. 


‘When service is sub- 
stituted the time for ap~ 
pearance to be fixed, 
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59. If the defendant be resident within the jurisdiction of any Court other than 


How the summons is to 
be served when the defend- 
ant is resident within the 
jurisdiction of another 
Court and has no agent to 
accept service, 


that in which the suit is instituted, and have no agent 
empowered to accept the service, the Court in which the 
suit is instituted shall transmit the summons, either by an 
officer of the Court or by post, to any Court having juris- 
diction at the place where the defendant resides, by which 


it can be most conveniently served, and shall fix such time for the appearance 
of the defendant as the case may require; and the Court to which the summons 
is transmitted shall,. upon receipt of the summons, deliver the same to the 
Nazir or other proper officer of such Court, to be served in the manner above 
directed ; and upon the return of the summons by the serving ofliccr, it shall be 
re-transmitted to the Court from whence it originally issued. 


60. Ifthe defendant be resident out of the British territories in India, and 


How the summons is to 
be served when the defend- 
ant resides out of the Bri- 
tish territories in India and 
has no agent to accept ser- 
vice. 


Time for appearance. 


In case of non-appear- 
ance of defendant, Court 
may direct suit to proceed, 
subject to conditions. 


and it shall be lawful 
liberty to proceed with 


have no agent cmpowcred to accept the service, the 
summons shall be addressed to the defendant at the 
place where he may reside, and forwarded to him by 
post; in such case the time for the appearance of the 


‘defendant shall be regulated by the time which may 


be required for communication by post between the 
place at which the Court is held and the place where 
the defendant resides; and if, on the day fixed for the 
hearing of the suit or on any day- to which the hearing 
may be adjourned, the defendant shall not appear in per- 
son or by pleader, the plaintiff may apply to the Court, 
for the Court to direct that the plaintiff shall be at 
his suit in such manner and subject to such conditions 


as to the Court may seem meet. 


In suits for immoveable 
property, service may in 
certain cases be made on 
agent in charge of such 


property. 


61. When the suit is for land or other immoveable 
property, and the summons for any reason cannot be 
served on the defendant in person and the defendant has 
no agent empowered to accept the service, the summons 
may be served on any agent of the defendant in charge of 
such land or other immoveable property. 


62. When the defendant is in the service of the Government, the Court may 


How service may be 
made on Government ser- 
vants. 


transmit a copy of the summons to the head officer of the 
office in which the defendant is employed, for the purpose 
of being served on him, if it shall appear to the Court that 
the summons may be most conveniently so served. If the 


defendant be an officer or soldier, the Court shall transmit a copy of the summons 


Service on officers and 


aoldiers. 


to the commanding officer of the corps to which the 
defendant belongs, for the purpose of being served on him. 
The officer to whom the summons is transmitted, after 


causing the summons to be served on the person to whom it is addressed, if practicable, 
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shall return it to the Court with the written acknowledgment of such person 
endorsed thereon. If from any cause the summons cannot be served upon the person 
to whom it is addressed, it shall be returned to the Court by which it was transmitted 
with information of the cause which has prevented the service. In such case the 
Court shall adopt such other means of serving the summons as it may deem proper. 
63. When the suit is against a Corporation or a Company authorized to sue and 
be sued in the name of an officer or trustees, the sum- 
eC Corporation mons may be served by leaving the same at the registered 
office (if any) of the Company, or-sending it through the 
post office by a Ictter addressed to such office, or by giving it to any Director, 
Secretary, or other principal officer of the Corporation or Company. 
64. Nothing contained in the preceding rules shall be construed to prevent the 
Court from substituting forthe summons a letter or other 
In what case letter may . oe . 
be substituted for a sum- appropriate communication under the signature of the Judge 
noo es and seal of the Court, when the person whose appearance 
is required is of a rank which entitles him to such mark of consideration. The 
letter or other communication shall contain all the particulars required to be stated 
in the summons, and shall be treated in all respects as a summons. 
65. When a letter or other communication is substituted fora summons under 
the authority of the last preceding Section, it may be 
Service how tobe made transmitted through the post office, or by a special meg- 
in such case. o. ‘ 
senger sclected by the Court, or in any other manner 
which the Court may decm sufficient ; unless the party shall have an agent empower- 
ed to accept service of judicial process, in which case delivery to such agent shall be 
. deemed sufficient service. 


66. Whenever it is provided that any summons, letter, or other communication 
may be transmitted to the person to whom it is addressed 
Eroot of due service and through the post office, proof that the same was correctly 


delivery of summons, let- 
phe ke, transmitted addressed to such person at his place of residence, and that 


pen reer it was duly posted and registered according to Section 


XXXVIII. of Act XVII. of 1854 (for the management of the post office, for the 
regulation of the dulies of postage, and for the punishment of. offences against the 
post office), shall be sufficient proof of the due service and delivery of the summons, 
letter, or other communication, in the absence of evidence to the contrary. 


Of Suits against Government and Public Officers. 
67. If the suit be against the Government, the summons shall be served on the 
Government pleader. The Court, in fixing the day for the 


agnor hoe Government to answer to the plaint, shall allow a reason- 
edon Government pleader. _ghle time for the necessary communication with the Govern- 


ment through the proper channels, and for the issue of instructions to the Govern- 
ment pleader to appear and answer on behalf of the Government, and may extend 
the time at its discretion on the application of the Govern- 

Appearance and answer. A eas. WK Pined seawalan’- $026 4altale wennas! 
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direct the attendance ot a person who may be able to answer all material questions 


relating to the suit. 


In suits against Govern- * 
ment officers for alleged 
official acts, summons to 
be served on them. 


68. It the suit be against an officer of the Government 
for an act which the plaintiff alleges to have been done by 
Such officer in his official capacity, the summons shall be 
served upon such officer in the manner hereinbefore provided. 


69. If the officer on receiving the summons shall consider it proper to make a 


Court may grant exten- 
sion of time to enable offi- 
cer to make a reference to 
Government. 


reference to Government before answering to the plaint, 
he may move the Court to grant such extension of the 
time fixed in the summons as may be necessary to enable 
him to make such referénce and to receive orders thereon 


through the proper channels; and the Court upon such motion may extend the 
time for so long as shall appear to it to be requisite. 


If Government under- 
take defence, Government 
pleader to appear and 
move that a note of his 
appearance be entered in 
the register. 


If no such motion be 
made, case to proceed as 
ina suit between private 
parties. 

But defendant not liable 
to arrest before judgment, 


70. If the Government shall undertake the defence of 
the suit, the Government pleader shall be furnished with 
authority to appear and answer to the plaint; and upon 
motion made by him, the Court shall order a note to that 
effect to be entered in the register. 

71. If such motion shall not be made by the Govern- 
ment pleader on or before the day fixed in the notice for 
the defendant to appear and answer to thi plaint, the case 
shall proceed as in a swit between private parties, except 
that the defendant shall not be liable to arrest before 
judgment. 


72. If in any such suit the Court shall require the personal appearance of the de- 


Defendant may in cer- 
tain cases be exempted from 
personal appearance, 


fendant, and the defendant shall satisfy the Court that he 
cannot absent himself from his duty without injury to the 
public service, the Court shall exempt him from such 


appearance, but he shall be liable to be examined in any way in which an absent 


witness may be examined. 


How Persons not before the Court may be made parties toa Suit. 
73. If it appear to the Court, at any hearing of a suit, that all the persons who 


Court may adjourn hear- 
ing and direct that parties 
appearing to be interested 
in a suit shall be made 
parties to the suit, 


+ 


may be entitled to, or who claim some share or interest in 
the subject matter of the suit, and who may be likely to be 
affected by the result, have not been made parties to the 
suit, the Court may adjourn the hearing of the suit toa 
future day to be fixed by the Court, and direct that such 


persons shall be made either plaintiffs or detendants in the suit, ag the case may be. 
In such case the Court shall issue a notice to such personsin the manner provided in 
this Act for the service of a summons on a defendant. 
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Of Arrest before Judgment. 
74, If in any suit, not being a suit for land or other immoveable property, the 
: defendant, with intent to avoid or délay the plaintiff, or to 
In suits for moveable . 
property, when defendant obstruct or delay the execution of any decree that may be 
dition ea. aint pane passed against him, is about to leave the jurisdiction of the 
apply that security be Court, or has disposed of or removed from the jurisdiction 
" of the Court his property or any part thereof, the plaintiff 
may, either at the institution of the suit, or at any time thereafter until final judg- 
ment, make an applicatioh to the Court that security be taken for the appearance 
of the defendant to answer any judgment that may be passed against him in the suit. 
75. If the Court, after examining the applicant and making such further investiga- 
tion as it may consider necessary, shall be of opinion that 
Court may issue warrant : see ‘ 
to bring up defendant to there is probable cause for believing that the defendant is 
sare ha heshould about to leave its jurisdiction with the intent of avoiding 
or delaying the plaintiff, or that he has disposed of or re- 
moved from the jurisdiction of the Court his property or any part thereof, with the 
intent to obstruct or delay the execution of any decree, it shall be lawful for the 
Court to issue a warrant to the proper officer, enjoining him to bring the defendant 
before the Court, that he may show cause why he should not give good and sufficient 
bail for his appearance. 
78. If the defendant fail to show such cause, the Court shall order him to give bail 
for his apptarance at any time when called upon while the 
cus ay aa suit is pending, and until execution or satisfaction of any 
him to give bail. decree that may be passed against him in the suit; and the 
surety or sureties shall undertake, in default of such appearance, to pay any sum 
of money that may be adjudged against the defendant in the suit, with costs. Any 
order made by the Court under the provisions of this 
Section shall be open to appeal by the defendant. 
77, Should a defendant offer, in licu of bail for his appearance, to deposit a sum 
of money or other valuable property sufficient to answer the 
Deposit in lien of bail. claim against him, with the costs of the suit, the Court may 
accept such deposit. 
78. In the event of the defendant neither furnishing security nor offering o 
su flicient deposit, he may be committed to custody until 
eae tee an be com- the decision of the suit, or, if judgment be given against 
cannot give security. the defendant, until the execution of the decree, if the 
Court shall so order. , 
79.° It it shall appear to the Court that the arrest of the defendant was applied 
Conpeennnin dened: for on insufficient grounds, or if the suit of the plaintiff is 
ant arrested on insufficient dismissed or judgment is given against him by default or 
grounds, otherwise, and it shall appear to the Court that there was 


Appeal. 
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no probable ground for instituting the suit, the Court may (on the application of the 
defendant) award against the plaintiff in its decree such amount, not exceeding the 
sum of one thousand Rupees, as it may deem a reasonable compensation to the defend- 
ant for any injury or loss which he may have sustained by 
reason of such arrest. Provided that the Court shall not 
award a larger amount of compensation under this Section than it is competent to 
such Court to dele i inan action for damages. An award of compensation under this 
Section shall-bar any suit for damages in respect of such arrest. 
80. If in any suit the defendant is about to leave the British territories in India 
with intent to remain absent so long that the plaintiff will 
When the defendant is or may thereby be obstructed or delayed in the execution 
about to leave India, the . 
application to be made to Of any decree that may be passed against the defendants 
the Court. the plaintiff may make an application to the Court to the 
effect and in the manner aforesaid, and the procedure there- 


upon shall be in all respects the same as hereinbefore provided. 


Of Attachment before Judgment. 
81. If the defendant, with intent to obstruct or delay the execution of any decree 
that may be passed against him, is about to dispose of his 
mee ia shoes. gece property or any part thereof, or to remove any such pro- 
ment for security from perty from the jurisdiction of the Court where the suit is 
defendant to fulfil decree, P 8 ‘ 
and in default for an at- pending, the plaintiff may apply to the Court, either at the 
sede of defendant's time of the institution of the suit or at any time thereafter 
until final judgment, to call upon the defendant to furnish 
sufficient security to. fulfil any decree that mgy be passed against him in the 
suit, and, on his failing to give such security, to GiM€ct that any property, moveable 
or immoveable, belonging to the defendant, shall be attached until the further order 
of the Court. 
82. The application shall contain a specification of the property required to be 
attached, and the estimated value of each article or item 
ace Dp CaeO how to be thereof; and the plaintiff shall, at the time of making the 
application, declare that the defendant is about to dispose 
of or remove his property with such intent as aforesaid. 
83. Ifthe Court, after examining the applicant and making such further investi- 
gation as it may consider necessary, shall be satisfied that 
cba of warrant to be the defendant is about to dispose of or remove his property, 
with intent to obstruct or delay the execution of the decree, 
it shall be lawful for the Court to issue a warrant to the proper officer, commanding 
him to call upon the defendant, within a time to be fixed by the Court, either to 
furnish security in such sum as may be specified in the order to produce and place at 
the disposal of the Court when required the said property or the value of the same or 
such portion thereof as may be sufficient to fulfil the decree, or to appear and show 
cause why he should not furnish security. The Court may aleo in the warrant direct 
Cc 


Proviso. 
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the attachment until further order of the whole or any portion of the property 
specified in the application. 

84. If the defendant fail to show such cause or to furnish.the required security 

within the time fixed by the Court, the Court may direct 

Pe Avatar ta that the property specified in the application, if not already 
ed, property may be at- attached, or such portion thereof as shall be sufficient to 
sachon: fulfil the decree, shall be attached unté#l Turther order. If 
the defendant show such cause or furnish the required 
security, and the property specified in the application or any 
portion of it shall have been attached, the Court shall order the attachment to be 
withdrawn. : 


Withdrawal of attach- 
ment, 


85. The attachment shall be made according to the nature of the property to be 
attached, in the manner hereinafter prescribed for the 
attachment of property in execution of a decree for 
money. Any order for the attachment of property under 
the preceding Section shall be open to appeal by the 
defendant. 
86. In the event of any claim being preferred to the property attached before 
Cisimatos property cat: judgment, such claim shall be investigated in the manner 
tached before judgment hereinafter prescribed for the investigation of claims to 
how to be investigated. . . 
property attached in execution of a decree for money. 
87. In all cases of attachment before judgment, the Court which passed the 
Aicschment ay! 08 order for the attachment shall at any time remove the 
removed when security same, on the defendant furnishing security as above required 
is furnished. togetheg @&h security for the costs of the attachment. 
88. If it shall appear to the Court that the attachment was applied for on insufti- 
Gonpeneaions tee Jats elene grounds, or if the suit of the plaintiff is dismissed or 
tachment applied for on Judgment is given against him by default or otherwise, and 
q_iiuficient grounds, &c, it shall appear to the Court that there was no probable 
ground for instituting the suit, the Court may (on the application of the defendant) 
award against the plaintiff in its decree such amount, not exceeding the sum of one 
thousand Rupees, as it may deem a reasonable compensation to the defendant for the 
expense or injury occasioned to him by the attachment of 
his property. Provided that the Court shall not award a 
larger amount of compensation under this Section than it is competent to such Court 
to decree in an action for damages. An award of compensation under this Section 
shall bar any suit for damages in respect of such attachment. 
89. Attachments before judgment -shall not affect the 
Attachment not to af- 


fect the rights of persons rights of persons not parties to the suit, nor bar any 


a paris to tbe wee person holding a decree against the defendant from applying 
aes. sor the sale of the property ander attachment in execution 


of such decree. 


How the attachment is 
to be made. 


Appeal. 


Proviso. 
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90. If it shall appear to the Court by whose order the property may have been 
Court may stay the sale attached before judgment, that there is reasonable ground 
of property already under for supposing that the decree in satisfaction of which the 
attachment, when execu- ; ; ; 
tion of a decree fraudu- sale of the property is applied for, was obtained by fraud or 
pee obtained is applied other improper means, the Court may refuse to allow the 
property to be sold in execution, if the decree be a decree 
of that Court; or if it be a decree of another Court, may stay the proccedings for a 
reasonable time to enable the plaintiff in the pending suit to adopt proceedings to 
set aside the decree. 
91. Whenever lands paying revenue to Government, or a tenure liable to sum- 
mary sale under the provisions of Regulation VIII. 1819 
Special case in which of the Bengal Code (to declare the validity of certain te- 
Sieh reat as i. Sea nures and to define the relative rights of Zemindars and Putnee 
the subject of suit. Talookdars, §c.), form the subject of a suit, if the party in 
possession of such lands or tenure shall neglect to pay the 
Government revenue, or the rent due to the proprietor of the estate, as the case may 
be, and, a public sale shall in consequence be ordered to take place, the party not in 
possession shall, upon payment of the revenue or rent due previously to the sale (and 
with or without security at the discretion of the Court), be put in immediate posses- 
sion of the lands or tenure; and the Court in its decree may award against the defend- 
ant the amount so paid with interest thereupon at such rate as to the Court may scem 
fit, or may charge the amount so paid, with interest thereupon, at such rate as the 
Court may order, in any adjustment of accounts which may be directed in the final 
decree upon the suit. 


Of Injunctions, 


92. In any suit in which it shall be shown to the satisfaction of the Court that any 
property which is in dispute in the suit is in danger of being 

j ie a yes ante wasted, damaged, or alienated by any¢ party to the suit, it 
&e., may be granted. shall be lawful for the Court to issue an injunction to such 
party, commanding him to refrain from doing the particular 

act complained of, or to give such other orders for the purpose of staying and prevent 
ing him from wasting, damaging, or alienating the property, as to the Court may seem 
meet, And in all cases in which it may appear to the Court to be necessary for the 
preservation or the better management or custody of any 
mene stant property which is in dispute in a suit, it shall be lawful for 
pointed. the Court to appoint a receiver or manager of such pro- 
perty, and, if need be, to remove the person in whose pos- 

session or custody the property may be from the possession or custody thereof, and to 
commit the same to the custody of such receiver or manager, and to grant to such 
receiver or manager all such powers for the management or the preservation and 
improvement of the property, and the collection of the rents and profits thereof, and 
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the application and disposal of such rents 4nd profits; as to the Court may seem 
' proper. If the property be land paying revenue to Go- 
When the Collectormay  yornment, and it is considered that the interests of those 
be appointed reveiver. . 
concerned will be promoted by the management of the Col- 
lector, the Court may appoint the Collector to be receiver and manager of such land, 
unless the Government shall by any general order prohibit the appointment of Col- 
lectors for such purpose, or shall in any particular case prohibit the appointment of 
the Collector to be such receiver. 
93, In any suit for restraining the defendant from the committal of any breach 
of contract or other injury, and whether the same be accom- 
ae cyte prea car panied with any claim for damages or not, it shall be lawful 
for the plaintiff, at any time after the commencement of the 
suit, and whether before or after judgment, to apply to the Court for an injunc- 
tion to restrain the defendant from the repetition, or the continuance of the breach 
of contract or wrongful act complained of, or the commit- 
Injunction to restrain tg] of any breach of contract or injury of a like kind arising 
epetnon. or continuance : 
of breach. out of the same contract or relating to the same property 
or right ; and such injunction may be granted by the Court 
on such terms as to the duration of the injunction, keeping an account, giving security 
or otherwise, as to such Court shall seem reasonable and just, and in case of disobedience 
such injunction may be enforced by imprisonment in the same manner as a decree 
for specific performance : provided always that any order 
for an injunction may be discharged or varied or set aside 
by the Court, on application made thereto by any party dissatisfied with such order. 
94. Any order made under either of the last two pr e- 


Proviso. 


Appeal. ceding Sections shall be open to appeal by the defendant, 

Before granting injunc- 95. The Court may in every case before granting an 
cozable neties obo gira injunction direct such reasonable notice of the application for 
to the opposite party. the same to be given to the opposite party as it shall see fit. 


96. Ifit shall appear to the Court that the injunction was applied for on insuffici- 

ent grounds, or if the claim of the plaintiff is dismissed or 

‘Compensation todefend- judgment is given against him by default or otherwise, and 
ant for needless issueof ‘ 

injunction. it shall appear to the Court that there was no probable 

ground for instituting the suit, the Court may (on the ap- 

plication of the defendant) award against the plaintiff in its decree such sum, not 

exceeeding one thousand Rupees, as it may deem a reasonable compensation to the 

-defendant for the expense or injury occasioned to him by the issue of the injunction. 

Proviso. _ Provided that the Court shall not award a larger amount of 

compensation under this Section than it is competent to 

such Court to decree in anaction for damages. An award of compensation under 


this Section shall bar any suit for damages in repect of the issue of the injunetion. 
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Of the Withdrawal and Adjustment of Suits. 
97. Ifthe plaintiff at any time before final judgment satisfy the Court that there 
Goutt nay alow plain are sufficient grounds for permitting him to withdraw 
tiff to withdraw from a from the suit with liberty to bring a fresh suit for the same 
oe ee ee ty to bring matter, it shall be competent to the Court to grant such 
permission on such terms as to costs or otherwise as it 
may deem proper. In any such fresh suit the plaintiff shall be bound by the rules 
for the limitation of actions in the same manner as if the first suit had not been 
brought. Iff@he plaintiff withdraw from the suit without such permission, he shall be 
precluded from bringing a fresh suit for the same matter. 

98. Ifasuit shall be adjusted by mutual agreement or compromise, or if the defend- 
ant satisfy the plaintiff in respect to the matter of the suit, 
Adjustment or compro- such agreement, compromise, or satisfaction shall be re- 
mise. corded, and the suit shall be disposed of in accordance 
; therewith. On the application of the plaintiff reciting the 
substance of such agreement, compromise, or satisfaction, the Court, if satisfied that 
such agreement, compromise, or satisfaction has been 
Court may grant certifi- actually entered into or made, shall grant a certificate to 
cate for aint if suit be the plaintiff authorizing him to receive back from the Col- 
adjusted. lector the full amount of stamp duty paid on the plaint if the 
application shall have been presented before the settlement 
of issues, or half the amount if presented at any time after the settlement of issues and 
before any witness has been examined. Provided, however, 
Proviso. that no such certificate shall be granted if the adjustment 
between the parties be such as to require a decree to pass 

on which process of execution can be taken out. 


Of the Death, Marriage, and Bankruptcy or Insolvency of Parties. 
Suit not to abate by 99. The death of a plaintiff or defendant shall not 
death in certain cases. cause the suit to abate if the cause of action survive. 
100. Ifthere be two or more plantiffs or defandants, and one of them die, and 
if the cause of action survive to the surviving plaintiff 
Proceeding in case of or plaintiffs alone, or against the surviving defendant or 
death of one of several = : 
plaintiffs or defendants, if defendants alone, the suit shall proceed at the instance of 
ee ae of action sur- the surviving plaintiff or plaintiffs, and against the surviving 
defendant or dfendants. 
101. Ifthere be two or more plaintiffs, and one of them die, and if the cause of 
action shall not survive to the surviving plaintiff or plain- 
Proceeding in case of tiffs alone, but shall survive to them and the legal repre- 
death of one of several . Se Aiea 
plaintiffs, where the cause sentative of the deceased plaintiff jointly, the Court may, 
of action accrues to the on the application of the legal representative of the de- 
survivor and the repre- ae 3. 
sentative of the deceased. ceased plaintiff, enter the name of such representative in 


the register of the suit in the place of such deceased plain- 
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and such legal representative of the deceased plaintiff. If no application shall 
be made to the Court by any person claiming to be the legal representative of the 
deceased plaintiff, the suit shall proceed at the instance of the surviving plaintiff 
or plaintiffs ; and the legal representative of the deceased plaintiff shall be interested 
in and shall be bound by the judgment given in the suit in the same manner as if 
the suit had proceeded at his instance conjointly with the surviving plaintiff 
or plaintiffs. 
102. In case of the death of a sole plaintiff or sole surviving plaintiff, the Court 
may, on the application of the legal representgive of such 
naa auch oo nator plaintiff, enter the name of such representative in the 
viving plaintiff, place of such plaintiffin the register of the suit, and the 
suit shall thereupon proceed ; if no such application shall be 
made to the Court within what it may consider a reasonable time by any person claiming 
to be the Iegal representative of the deceased sole plaintiff or sole surviving plaintifl, 
it shall be competent to the Court to pass an order that the suit shall abate, and to 
award to the defendant the reasonable costs which he may have incurred in defending 
the suit, to be recovered from the estate of the deceased sole plaintiff or surviving 
plaintiff; or the Court may, if it think proper, on the application of the defendant, 
and upon such terms as to costs as may seem fit, pass such other order for bringing 
in the legal representative of the deceased sole plaintiff or surviving plaintiff, and for 
proceeding with the suit in order to a final determination of the matters in dispute, as 
may appear just and proper in the circumstances of the case. 
103. If any dispute arise as to who is the legal representative of a deceased 
plaintiff, it shall be competent to the Court either to stay 
denice = ai the suit until the fact has been duly determined in another 
the legal representative suit, or to decide at or before the hearing of the suit who 
ofa deccased plaintiff, ' ‘ 
shall be admitted to be such legal representative for the 
purpose of prosecuting the suit. 
104, Ifthere be two or more defendants, and one of them die, and the cause of action 
ae shall not survive against the surviving defendant or defend- 
Proceeding in case of ; 
death of one of several de- ants alone, and also in case of the death of a sole defendant, 
ea ie eae or sole surviving defendant, where the action survives, the 
plaintiffmay make an application to the Court, specifying the 
name, description, and place of abode of any person whom the plaintiff alleges to be the 
legal representative of such defendant, and whom he desires to be made the defend- 
ant in his stead ; and the Court shall thereupon enter the name of such representative 
in the register of the suit in the place of such defendant, and shall issue a summons 
to him to ,appear on aday to be therein mentioned to defend the suit; and the case 
shall thereupon proceed in the same manner as if such representative had originally 
been made a defendant and had been a party to the former proceedings in the suit. 
105. The marriage of a woman, plaintiff or defendant, shall not cause the suit to 
abate, but the suit may notwithstanding be proceeded with to 


Marriage of a female 2.0. F ww nek ana ala Aanuan 4h annaunan MAT? hha awnantad TINnATR 
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is by law liable for the debts of his wife, the decree may, with the permission of the 
Court, be executed against the husband also; and in case of judgment for the wife, 
execution of the decree may, with the permission of the Court, be issued upon the 
application of the husband, where the husband is by law entitled to the money or 
thing which may be the subject of the decree. 
106. The bankruptcy or insolvency of the plaintiff in any suit which the assignee 
might maintain for the benefit of the creditors shall not be 
eo ee ‘a ae a valid objection to the continuance of such suit, unless the 
the suit. assignee shall decline to continue the suit and to give 
security for the costs thereof within such reasonable time as the Court may order; 
if the assignee neglect or refuse to continue the suit and to give such security within 
the time limited by the order, the defendant may, within eight days after such 
neglect or refusal, plead the bankruptcy or insolvency of the plaintiff as a reason for 
abating the suit. 


On Notices to produce, and how they are to be served. 


107. Whenever any of the partics to a suit is desirous that any document, writing, 
or other thing, which he believes to be in the possession or 
Pe ise a ee power of another of the parties thereto, should be pro- 
per officer of the Court. duced at any hearing of the suit, and the production of 
such document, writing, or other thing has not previously 
been required, under the provisions of Sections 40 and 43, he shall at the earliest 
opportunity deliver to the Court two notices in writing to the party in whose posses- 
sion or ‘power he believes the document, writing, or other thing to be, calling upon 
him to produce the same; and one of such notices shall be filed in Court, and the 
other shall be delivered by the Court to the Nazir or other proper officer, to be 
served upon such party. 

. 108. In all cases in which a party to a suit has not 
ihe al ue eae ee appointed a pleader to act for him, all notices and other 
to be made ona party who judicial processes shall be served upon such party in the 
has not appointed a plead- ; ; ; 
er to act for him. manner hereinbefore provided for the service of a summons 

upon a defendant to appear and answer. 


Of the Appearance of the Parties, and consequences of Non-appearance. 


109. On the day fixed in the summons for the defendant to appear and answer, 

the parties shall be in attendance at the Court-house in 

Parties must appear in Person or by a pleader, and the suit shall then be heard 

person or by pleader. unless the hearing be adjourned to a future day which shall 
be fixed by the Court. | 

110. If, on the day fixed for the defendant to appear and answer, or any other 

Tf neither party appear day subsequent thereto to which the hearing of the suit 

suit to be dismissed with may be adjourned, neither party shall appear either in 


bangs adr esintit to person or by a pleader, when duly called upon by the Court, 
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the suit shall be dismissed. Whenever a suit is dismissed under the provisions of this 


Or if sufficient excuse 
for non-appearance, a fresh 
summons may be issued. 


Section, the plaintiff shall be at liberty to bring o fresh 
suit, unless precluded by the rules for the limitation of 
actions ; or if he shall within the period of thirty days 
satisfy the Court that there was a sufficient excuse for his 


non-appearance, the Court may issue a fresh summons upon the plaint already filed. 
111. If the plaintiff shall appear in person or by apleader, and the defendant shall 


If plaintiff only appear, 
Court may proceed ex parte 
if due service of summons 
be proved. 


If defendant arpest on 
day of adjourned hearing, 
and assign good cause for 
his previous non-appear- 
ance, he may be heard. 


not appear in person or by a pleader, and it shall be proved 
to the satisfaction of the Court that the summons was duly 
served, the Court shall proceed to hear the suit er parte. 
If the defendant appear on any subsequent day to which the 
hearing of the suit is adjourned, and shall assign good and 
sufficient cause for his previous non-appearance, he may 
upon such terms as the Court may direct as to payment of 
costs or otherwise be heard in answer to the suit in like 


manner as if he had appeared on the day fixed for his appearance. 
112. Ifthe plaintiff shall appear in person or by a pleader, and the defendant shall 


If plaintiff only appear, 
and due service of sum- 
mons be not proved, Court 
may order issue of second 
summons, 


not appear in person or by a pleader, and it shall not be 
proved to the satisfaction of the Court that the summons 
was duly served in any of the modes of service hereinbefore 
provided, the Court may direct a second summons to the 
defendant to be issued in any of the said modes. 


113. Ifthe plaintiff shall appear in person or by a pleader, and the defendant shall 


Tf plaintiff only appear, 
and service of summons be 
proved, but the service was 
not in due time, the Court 
may adjourn hearing and 
direct notice to be given to 
defendant. 


not appear in person or by a pleader, and it shall be proved 
to the satisfaction of the Court that the summons was served 
on the defendant but not in sufficient time to enable the 
defendant to appear and answer on the day fixed in the 
summons, the Court shall postpone the hearing of the suit 


to a future day to be fixed by the Court, and may direct notice of such day to be 


given to the defendant. 


114, Ifthe defendant shall appear in person or by a pleader, and the plaintiff shall 


If defendant only ap- 
pear, Court to pass judg- 
ment by default against 
plaintiff, unless defendant 
admit the claim. 


No fresh suit after such 
judgment. 


not appear in person or by a pleader, the Court shall pass 
judgment against the plaintiff by default, unless the defend- 
ant admit the claim, in which case the Court shall pass 
judgment against the defendant upon such admission. 
When judgment is passed against a plaintiff by default, he 
shall be precluded fiom bringing a fresh suit in respect of 
the same cause of action. 


118, When there are two or more plaintiffs, any one or more of them may be 


‘When there are several 
plaintiffs or defendants,each 
may authorize the other to 

appear for him, 


authorized to appear, plead, and act for the other or 
others of them: and in like manner, when there are two 


or more defendants, any one or more of them may be au- 
‘ —lnnd and ant ban tha athae aw athana 
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of them; provided that the authority shall in all cases be in writing, and shall be 
filed in the Court; when so filed, it shall be as effectual to all interits and purposes as 
if the person so authorizéd to appear, plead, and act, were a pleader of the Court. 
116. Ifthere are two or more plaintiffs, and one or more of them shall appear in 
ee eee person or by a pleader or by a co-plaintiff duly authorized, 
pearance of one or more and the other or others of them shall not appear in person 
of several plaintiffs. or by a pleader or by a co-plaintiff duly authorized, it shall 
be competent to the Court to proceed with the suit at the instance of the plaintiff 
or plaintiffs who shall have appeared, in the same way as if all the plaintiffs had 
appeared, and to pass such order as may be just and proper in the circumstances of the 
case; and if there are two or more defendants, and one or more of them shall appear in 
person or by a pleader or by a co-defendant duly authorized, 
Consequence of non-ap- ; 
pearance of one or more of and the other or others of them shall not appear in person 
several defendants. or by a pleader or by a co-defendant duly authorized, the 
Court shall proceed with the suit to judgment, and shall at the time of passing 
judgment give such order with respect to the defendant or defendants who shall 
not have appeared as shall be just and proper in the circumstances of the case. 
117. If any plaintiff or defendant who shall have been ordered or summoned to 
appear personally under the provisions of Section 42, shall 
Consequence of non-ap- not appear in person, or show suflicient cause to the satis- 
pearance, without sufficient ; : ays ai 
cause shown, of any party faction of the Court for fuiling so to appear, such plaintiff 
to a suit, summoned or or- : ae 
dard to genes in person: or cetencent savas be subject to all the provisions of the 
foregoing Scctions applicable to plaintiffs and defendants 
respectively, who do not appear either in person or by pleader. 
118. In support of the cause shown by a plaintiff or defendant for failure to appear 
; in person, the Court shall receive any declaration in writing 
Court to receive declara- f i are 
tion in support of cause 0D unstamped paper, if signed by such plaintiff or defendant 
shown. and verified in the manner hereinbefore provided for the 
verification of plaints. 
119. No appeal shall lie from a judgment passed ex parte against a defendant 
who has not appeared, or from a judgment against a plain- 
No appeal from judg- : f But j . 
ments passed ex parte or tiff by default for non-appearance. But in all cases in 
by default. which judgment may be passed ex parte against a defend- 
ant, he may apply, within a reasonable time, not exceed- 
When and how judg- ; ; : i : 
ment ex parte aoain en ing thirty days after any process for enioreing the judg- 
defendant may be set aside, ment has been executed, to the Court by which the judg- 
ment was passed, for an order to set it aside; and if it 
shall be proved to the satisfaction of the Court that the summons was not duly 
served, or that the defendant was prevented by any sufficient cause from appearing 
when the suit was called on for hearing, the Court shall pass an order to set aside the 
Whenand howjadgment judgment, and shall appoint a day for proceeding with the 
Gt asc againsta plain-  gyit. In all cases of judgment against a plaintiff by 


paay be set aside, default, he may apply, within thirty days from the date 
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of the judgment, for an order to set it aside; and if it shall be proved to the satis- 
faction of the Court that the plaintiff was prevented by any sufficient cause from 
appearing when the suit was called on for hearing, the Court shall pass an order to set 
aside the judgment by default, and shall appoint a day for proceeding with the 


No judgment to be set 
aside without notice to 


opposite party. 


Order for setting aside 
judgment shall be final. 


In appealable cases, an 
appeal from order of rejec- 
tion. 


Proviso. 


suit. But no judgment shall be set aside on any such 
application as aforesaid, unless notice thereof have been 
served on the opposite party. In allcases in which the 
Court shall pass an order under this Section for setting 
aside a judgment, the order shall be final; but in all 
appealable cases in which the Court shall reject the 
application, an appeal shall lie from the order of rejec- 
tion to the tribunal to which the final decision in 
the suit would be appcalable : provided that the appeal 
be preferred within the time allowed for an appeal from 
such final decision, and be written upon stamp paper 


of the value prescribed for petitions to the Court where a stamp is requircd for 


petitions. 


Written statements may 
be tendered by the parties 
at the first hearing of the 
suit. 


Written statements to 
be on stamp paper. 


121. 


Particulars of set-off to 
be given in a written state- 
ment. 


Abandonment of excess 
of set-off over claim. 


_Of written Statements. 

120. The parties or their pleaders may tender at the 
first hearing of the suit written statements of their respec- 
tive cases, and the Court shall receive the same and put 
them on the record. Such statements shall be written on 
the stamp paper prescribed for petitions to the Court 


where a stamp is required for petitions. 


Ifin a suit for debt the defendant desire to set-off against the claim of the 


plaintiff the amount of any debt duc to him from the 
paintiff, he shall tender a written statement containing 
the particulars of his demand, and the Court shall there- 
upon enquire into the same. Provided that, if the sum 
elaimed by the defendant exceed the amount cognizable 


by the Court, the defendant shall not be allowed to set-off the same unless he 


abandon the excess. 


122. No written statement shall be received afier the first hearing of the 


No written statement to 
be received after first hear- 
ing unless called for by 
the Court. 


Court may at any time 
call for a written state- 
ment, 


suit, unless called for by the Court. But it shall be com- 
petent to the Court, at any time before final judgment, to 
call for a written statement, or an additional written state- 
ment from any of the parties. When such statements 
are called for by the Court, they shall be received on 


plain paper. 


123, Written statements shall be as brief as the nature of the case will 


How written statements 
are to be framed. 


admit, and shall not be argumentative, nor by way of 
answer one to the other; but each statement shall be 


confined, as much as possible, to a simple narrative of 
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the facts which the party by whom or on whose behalf the written statement is 
made believes to be material to the case, and which he believes he will be able to 

prove if called upon by the Court. Written statements 
RS ea gar pair Pd shall be subscribed and verified in the manner hereinbefore 
provided for subscribing and verifying plaints, and no 
written statement shall be received unless it be so subscribed and verified. 

124. If it shall appear to the Court that any written statement presented by or 
on behalf of a party, whether the same have been 
Court may reject a writ- spontaneously tendered or have been called for by the 

ten statement which is ar- : : P : 
entative, prolix, or Court, is argumentative or unnecessarily prolix, or that 
irrelevant. it contains matter irrelevant to the suit, the Court may 
reject the same, and return it to the party with the 
order of rejection endorsed thereon ; and it shall not be competent to a party whose 
written statement has been rejected for any of these causes, to present another 


written statement, unless it shall be expressly called for or allowed by the Court. 


Of the Examination of the Parties. 
125. At the first hearing of the suit, and, if necessary, at any subsequent 
Ge exaniisaan: 6 hearing, any party who appears in person or is present 
party, &c. in Court, or the pleader of any party who appears by a 
pleader, or if the pleader be accompanied by another 
person able to answer all material questions relating to the suit, then such other 
person may be examined orally by the Court. Such exa- 
mination shall (unless the pleader be the person examined) 
be upon oath or affirmation or otherwise according to the provisions of the law for 
the time being in force in relation to the examination of 
witnesses. The substance of the examination shall be 
reduced to writing and form part of the record. 
126. If any party who appears in person or is present in Court shall without 
Gonsecinuse. “OF eetekal sees Scie meriee to answer any mavene question relate 
of a party to answer. ing to the suit which the Court may think proper to put to 
such party, the Court may pass judgment against him, or 
make such other order in relation to the suit as it may deem proper in the circum- 
stances of the case. 
127. If the pleader of any party who shall appear by a pleader shall refuse or be 
unable to answer any material question relating to the suit 
Consequence of refusal which the Court is of opinion that the party whom he 
cane of pleader to represents ought to answer, and is likely to be able to 
answer if interrogated in person, the Court may postpone 
the hearing of the suié to a future day and direct that such party shall attend in 
person on such day; and if the party so directed ‘to attend shall without lawful 
excuse fail to appear in person on the day to be so appointed, the Court may pass 
jadgment against him, or make such other order in relation to the suit as it may 
deem proper in the circumstances of the case. 


Oath, 


Substance of the ex- 
amination to be written. 
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Of the production of Documents. 
128. The parties or their pleaders shall bring with them, and have in readiness at 
; the first hearing of the suit to be produced when called 
ue edd lay per upon by the Court, all their documentary evidence of every 
hearing. description which may not already have been filed in Court 
and all documents, writings, or other things which may 
have been specified in any notice which may have been served on them respectively 
within a reasonable time before the hearing of the suit; and no documentary evidence 
of any kind, which the parties or any of them may desire to produce, shall be received 
by the Court at any subsequent stage of the proceedings, unless good cause be shown 
to its satisfaction for the non-production thereof at the first hearing. 
129. All exhibits produced by the parties shall be received and inspected by 
Exhibits to be received the Court; but it shall be competent to the Court, after 
and inspected by the Court. inspection, to reject any exhibit which it may consider 
irrelevant or otherwise inadmissible, recording the grounds 
of such rejection. 
130. If the exhibit be a decd, instrument, or writing chargeable with stamp 
duty under any Regulation or Act for the time being in 
Sees force, and it shall appear to the Court that the deed, 
ne Ds, aes deficient instrument, or writing, although written on stamp paper, 
does not bear a sufficient stamp, the Court shall never- 
theless receive the same in evidence saving all just exceptions on other grounds, if 
the party producing it or requiring its production shall pay into Court the deficiency 
of the stamp duty and a penalty equal to ten times the amount of the deficiency. 
Provided that, if it shall appear to the Court that there are 
, reasonable grounds for believing that the deed, instrument, 
or writing was not properly stamped with the intention of evading the stamp laws, 
the Court may reject the same. 
131. An centry of the fact of such payment and of the amount thereof shall be 
made in a book to be kept in the Court, and shall also be 
se - re aa 89 endorsed on the back of such deed, instrument, or wri- 
ting under the signature of the Judge of the Court. The 
Court shall at the end of every month make a return to the Collector of Revenue of 
Aoniuiy Pees eee he the District of the monies (if any) which it has so received 
made to Collector. by way of duty or penalty, distinguishing between such 
monies, and stating the number and title of the’ suit, and 
the name of the party from whom such monies were received, and the date (if any) 
and deseription of the document, for the purpose of identifying the same; and the 
Court shall pay over the said monies to the Collector of Revenue, or to such person 
as he may appoint to receive the same; and the Collector of Revenue, or other 
proper authority, shall, upon production of the deed, instrument, or writing, with the 
endorsement hereinbefore mentioned, cause such additional stamp as may be necessary to 
be affixed to such deed, instrument, or writing in respect of the sums go paid as aforesaid. 


Rejection of exhibits, 


Proviso. 
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132. When an exhibit is received by the Court and admitted in evidence, it shall 

7 be endorsed with the number and title of the suit, the 

Piss aaa a to be name of the party producing it, and the date on which it 

was produced, and shall be filed as part of the record. 

Provided that, if the exhibit be an entry in any shop book or other book, the 

party on whose behalf such book is produced shall furnish 

a copy of the entry, which copy shall be endorsed as 

aforesaid, and shall be filed as part of the record, and the book shall be returned to 
the party producing it. 


Proviso, 


: 133. No stamp duty shall be leviable in respect of the 
No stamp duty in respect : ; ae ; ‘ ‘ 
of the production or filing production or filing of any exhibit, any thing contained in 
of exhibits. any Regulation or Act notwithstanding. 
134. When an exhibit is rejected by the Court, it shall be endorsed in the manner 
’ ified i ion 132 with the iti ; 
Rejected exhibits to be specified in Section 132 wi ie addition us the word 
marked and returned. * rejected,” and the endorsement shall be subscribed by the 
: Judge. The exhibit shall then be returned to the party 
ie a detained by the ho produced it, unless the Court shall think proper, 
for special reasons (as on suspicion of forgery), to detain it. 
135. When the time for preferring an appeal from the decision passed in the suit 
has elapsed, or if an appeal has been preferred from such 
After the time for appeal decision, then after the appeal has heen finally disposed of, 
sec Arico oe any person, whether a party to the suit or not, who may be 
returned. desirous of receiving back any exhibit produced by him in 
the suit, shall be entitled, on application to the Court 
in which such exhibit may be, to receive back the same, unless the further use 
of such exhibit has been superseded hy the terms of the decree, or the Court has 
directed it to be detained for purposes of public justice. 
136. Any exhibit may be returned before the time mentioned in the last preced- 
Exhibit may be return. 9g Section, if the Court in which the document may be 
ed before the time limited, —_ shall think proper, for special reasons, to order its return. 
for special reasons, : : 
But in every case a copy, properly certified, and made 
Pereified copy toe kee: at. the expense of the applicant, shall be substituted for 
the original in the record of the suit. 
137. Whenever an exhibit once received by a Court of Justice and admitted in 
evidence is returned, a receipt shall be given by the part 
§ Receipt to be given for ee, : I Bt y a 
returned exhibit. receiving it in a receipt-book kept for the purpose. 
138. Any Civil Court may of its own accord, or upon the application of any of 
the parties to a suit, send for, either from its own record 
Court may send for f th vlic off C th d of 
papers from itsown records OT from any other public office or ourt, the record 0 
or from other public offices ny other suit or case, or any other official papers (not 
or Courts. : ; ; : 
being documents relating to affairs of state the production 
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of which may be contrary to good policy), and inspect the same, when the inspection 
of such record or papers shall appear likely to elucidate the 
facts of the suit before the Court, and to promote the 
ends of justice. 


Of the Settlement of Tssues. 

139. At the first hearing of the suit the Court shall enquire and ascertain upon 

what questions of law or fact the- parties are at issue, and 

Framing of issues, shall thereupon proceed to frame and record the issues of law 

and fact on which the right decision of the case may depend. 
The Court may frame the issues from the allegations of fact which it collects from 
the oral examination of the parties or their pleaders, notwithstanding any difference 
between such allegations of fact and the allegations of fact contained in the written 
statements, if any, tendered by the parties or their pleaders. 

140. If the Court shall be of opinion that the issues cannot be correctly 

Co .._. framed without the examination of some person other 

urt may examine wit- 
nesses or doctiments before than the persons already before the Court, or without 
a a the reading of some document not produced by any of 
such persons, it, may adjourn the framing of the issues to a future day, to be 
fixed by the Court, and may compel the attendance of such person, or the 
production of the document by the person in whose hands it may be, by summons 
or other suitable process, 

141. At any time before the decision of the case, the Court may amend the issues, 
or frame additional issues on such terms as to it shall seem 
fit, and all such amendments as may be necessary for the 
purpose of determining the real question or controversy 
between the parties shall be so made. 


Of Issues by Agreement of Parties. 

142. When the parties to a suit are agreed as to the question or questions of 
fact or of law to be decided between them, they may state 

Questions of fact or law ; ' : 
may by agreement be the same in the form of an issue, and enter into an agree- 
eased Pa A ages in ment in writing, which sball not be subject to any stamp 
duty, that upon the finding of the Court in the affirmative 
or the negative of such issue, a sum of money specified in the agreement, or to 
be ascertained by the Court upon a question inserted in the issue for that pur- 
pose, shall be paid by one of the parties to the other of them, or that upon 
such finding some property specified in the agreement, and in dispute in the 
suit, shall be delivered by one of the.parties to the other. of them, or that upon such 
finding one ar more of the parties shall do or perform some particular legal act, or 
shall refrain from doing or performing some particular act, specified in the agreement, 

and having reference to the matter in dispute. 


Except state papers. 


Amendment of issues. 
Additional issucs. 
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143. If the Court shall be satisfied, after an examination of the parties or their 
Court, if satisfied that pleaders, and taking such evidence as it may deem proper, 
the agreement wasexecut- that the agreement was duly executed by the parties, and 
igen may §lV° that the parties have'a bond fide interest in the decision of 
such question, and that the same is fit to be tried and de- 
cided, it may proceed to record and try the same, and deliver its finding or opinion 
thereon in the same manner as if the issue had been framed by the Court, and may, 
upon the finding or decision on such issue, give judgment for the sum so agreed on 
or so ascertained as aforesaid, or otherwise according to the terms of the agreement; 
and upon the judgment which shall be so given, decree shall follow and may be exes 
cuted in the same way as if the judgment had been pronounced in a contested suit. 


When the Suit may be disposed of at the first hearing. 
sp ipicaionaseaneat 144, a at the first hearing of a suit it shall appear that 
issue on any question of the partics are not at issuc on any question of law or fact, 
dane or tact the Court may at once give judgement. 
145, When the parties are at issue on some question of law or fact, and issues 
have been framed by the Court as hereinbefore provided, 
_ If the parties are at if the Court shall be satisfied that no further argument or 
issue on questions of law . : . 
or fact. evidence than such as the parties or their pleaders can at 
once supply is required upon any such of the issues of law 
or fact as may be sufficient for the decision of the suit, the Court, alter hearing such 
argument and evidence, may proceed to determine such 
Pctdate Eaten may issue or issues, and if the finding thereon is sufficient fo, 
give judgment. the decision, may pronounce judgment accordingly, whether 
the summons shall have been issued fur the settlement of 
issues only or for the final disposal of the suit; otherwise the Court shall postpone 
the further hearing of the suit, and shall fix a day for the production of such further 
evidence or for such further argument as the case may 
‘a is a tale require. Provided that, if the suinmons shall have been 
igsued for the final disposal of the suit, and cither party 


shall fail without sufficient cause to produce the evidence on which he relies, the 
Court may at once give judgment. 


Of Adjournmenits. 
146. The Court may, if sufficient cause be shown, at any stage of the suit, grant 
time to the parties, or to either of them, and may from 
Court may grant time, time to time adjourn the hearing of the suit; and in all 
ee such cases the Court shall fix a day for the further hearing 
of the suit. Provided that in all such cases the party ap- 
plying for time shall pay the costs occasioned by euch 


adjournment, unless the Court shall otherwise direct. 


Proviso. 


32 THE CODE OF CIVIL PROCEDURE 


147, If, on any day to which the hearing of the suit may be adjourned, the parties 
or either of them shall not appear in person or by pleader, 
How Court is to pro- ° va 
ceed if the parties fail to the Court may ee to dispose of the say in the manner 
appear on the day fixed. specified in Section 110, Section 111, or Section 114, as the 
case may be, or may make such other order as may appear 
to be just and proper in the circumstances of the case. 
148. If either party to a suit to whom time may have been granted shall fail to 
producc his proofs, or to cause the attendance of his wit- 
Court to proceed to a ; . 
decision notwithstanding nesses, or to perform any other act for which time may 
either party fuil to produce have been allowed, the Court shall proceed to a decision of 


proofs or witnesses. : ; ; 
the suit on the record, notwithstanding such default. 


Of. Summoning Witnesses. 
149. The parties or their pleaders may, at any time after the issue of the summons 
to the defendant, if the summons be for the final disposal 
eh ans for sum- of the suit, or after the issues have been recorded, if the 
summons to the defendant be for the settlement of issues 
only, obtain, on application to the Court, summonses to witnesses or other persons to 
attend either to give evidence or to produce documents, and in any such summons the 
names of any nuinber of persons may be inserted. 

150. No stamp duty shall be leviable in respect of any application for the sum- 
mons of a witness or other person to attend either to give 
evidence or to produce a document, anything contained in 
any Regulation or Act notwithstanding. 

151. The person applying for a summons shall pay into Court such a sum of 

ee eee money as shall appear to the Court to be reasonable, to 
to be paid before issue of defray the travelling and other expenses of cach witness or 
pera s other person mentioned in the summons, in passing to 
and from the Court in which he may be required to attend, and for one day’s attend- 
ance. If the Court be a subordinate Court, regard shall be had, in fixing the scale 

Scale of expenses. of such expenses, to the rules (if any) established by the 

Tender of expenses to Court to which such Court shall be immediately subordi- 
Witness, nate. The sum so paid into Court shall be tendered to 
the witness or other person at the time of serving the summons, if it can be served 
personally. If it shall appear to the Court that the sum paid into Court on account 

of the travelling and other expenses of the witness or other 

If sum be not suficient. Dergon in passing to and from the Court is not sufficient 
to cover such expenses, the Court may direct such further sum to be paid to the 
witness or other person as may appear to be necessary on that account, and, 
in case of default in payment, may order such sum to be levied by attachment 
and sale of the goods of the person ordered to pay the same, or may discharge 


No stamp duty on ap- 
plication for summons. 
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the witness without requiring him to give evidence. If it shall be necessary to 
detain the witness or other person summoned for a 
Expenses if witness is longer period thanone day, the Court may from time to 
detained. ; . 
time order the party at whose instance he was summoned te 
pay into Court such sum as may be sufficient to defray the expenses of his detention 
for such further period, and in default of such deposit being made, may order the 
witness to be discharged without requiring him to give evidence. 
152. Every summons for the attendance of a witness or other person shall 
specify the time and place at which he is required to attend, 
Wives: pee Lape and also whether his attendance is required for the purpose 
fied in summons. of giving evidence or to produce a document, or for both 
purposes ; and any particular document which the witness 
or other person may be called on to produce shall be described in the summons with 
convenient certainty. ” 
153. Any person, whether a party to a suit or not, may be summoned to produce 
a document, without being summoned to give evidence; 
and any person, summoned merely to produce a document, 
shall be deemed to have complied with the summons, if he 
cause such document to be produced instead of attending personally to produce the 
same. 


Summons to produce a 
document. 


Service of Summons on a Witness. 
154. Every summons to a witness or other persun shall be served by exhibiting 
the original, and delivering or tendering a copy; and the 
service shall in all cases be made a sufficient time before the 
time specified in the summons for the attendance of the 
witness or other person to allow him a reasonable time for preparation, and for travel- 
ling to the place at which his attendance is required. 
155. Whenever it may be practicable, the service of the summons shall be upon 
eta se Hee Wea the person thereby required to attend, but when he cannot 
witness ora male member _ be found, the service may be made on any adult male mem- 
of his family. ber of his family residing with him. 
156. When the person required to attend cannot be found, and there is no adult 
male member of his family on whom the summons can be 
e ee ae served, the serving officer shall return the summons to the 
returned to the Court. Court from whence it issued, with an endorsement thereon 
that he has been unable to serve it. . 
157. The serving officer shall, in all cases in which 
nae ae borane! 2 the summons has been served, endorse on the original sum- 
the summons, mons the time when and the manner in which it was 


served. 


How and when the sum- 
mons shall be served. 
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158, If the person required to attend be resident within the jurisdiction of any 
other Court than that in which the suit is pending, the 
How a summons on a : . . 
witness who resides in an- Summons shall be transmitted by the Court in which the 
eee is tobe suit is pending, to any Court having jurisdiction at the 
place where the witness resides by which it can be be most 
conveniently served ; and the Court to which the summons is sent shall, upon receipt 
thereof, deliver the same to the Nazir or other proper officer of such Court, 
to be served in the manner above directed ; and upon the return of the summons 
by the serving officer, it shall’ be transmitted to the Court from whence it originally 
issucd. 
159. If the summons for the attendance of any person, either to give evidence 
or to produce a document, cannot be served in cither of 
When a witness ab- the ways hereinbefore specified, the ,Court, on being certi- 
Sarre Property may fed thercof by the return of the serving officer, and upon 
proof that the evidence of such witness or the production 
of the document is material, and that the witness or other person absconds or keeps 
out of the way for the purpose of avoiding the service of the summons, may cause a 
proclamation requiring the attendance of such person to give evidence, or produce 
the document, at a time and place to be named therein, to be affixed in some conspi- 
cuous place upon his house or place of abode ; and if such person shall not attend at 
the time and place named in such proclamation, the Court may, at the instance of the 
party on whose application the summons was issued, make an order for the attach- 
ment of the moveable and immoveable property of such person, to such amount as 
the Court shall deem reasonable, not being in excess of the amount of the costs of 
attachment and of any fine to which the person may be liable under the provisions 
of the following Section. 
160. If, on the attachment of the property, such witness or other person shall 
appear and satisfy the Court that he did not abscond 
ae head oe or keep out of the way to avoid service of the summons, 
his appoarance. and that he had not notice of the proclamation in time to 
attend at the time and place named therein, the Court 
shall direct that the property be released from attachment, and shall make such 
order in regard to the costs of the attachment as it shall deem fit. If such witness 
or other person shall not appear, or gppearing shall fail to satisfy the Court that 
he did not abscond or keep out of the way to avoid service of the summons, and 
that he had not such a notice of the proclamation as aforesaid, it shall be lawful for 
the Court to order the property attached or any part thereof, to be sold for 
the purpose of satisfying all costs incurred in consequence of such attachment, 
together with the amount of any fine which the Court may impose upon such witness 
or other person under the provisions of any law for the time being in force for the 
punishment of a witness who may abscond or keep out of the way in order to avoid 
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the service ofa summons. If the witness or other person shall pay into Court the 
costs and fine as aforesaid, the Court shall order the property to be released from 
attachment. 


Of the examination of Parties as Witnesses. 
A party to a suit appear- 161. When ao party to a suit appears in person at any 
ing in person may be ex- hearing of the suit, he may be examined as a witness, 


amined either in his own : : : 
behalf or on behalf of any either in his own behalf 8: on behalf of any other party to 


other party. *, 8 on 
ther party the suit, in the same way as if he were not a party thereto. 
162. If any party toa suit shall require to enforce the attendance of any other 
Specie aipalitabion’ % party sp as a WEEnCRS, he shall, by himself or his pleader, 
be made for the examina- make a special application to the Court for an order requiring 
tion ofa party as a wit- 4), ate, 1 Eee 
aa 1° attendance of the party, and shall show, to the satisfac- 

tion of the Court, sufficient grounds in support of such 
application, otherwise a summons shall not be issued. 

163. The Court, ifit think fit, may, before making such order, cause notice to be 
The Court may first given to the party or his pleader, fixing a day for such 
issue a notice to show party to show cause why he should not attend and give 
cause. ee 

: evidence ; and may also, from time to time if necessary, 
for good and sufficient reason, enlarge the time for such purpose. 

164. In support of the cause shown, the Court shall receive any declaration in 

writing of the party, on unstamped paper, if signed by 

Court shall receive a him and verified in the manner hereinbefore provided for 

itten declaration in sup- ae ; ; F 
Sort oF (be ease shown. P’ the verification of plaints, and delivered into the Court 

by himself or his pleader. 

165. It'no sufficient cause be shown on the day fixed, or upon any suksequent day 

to which the Court shall enlarge the time for that purpose, 

If no suflicient cause be — the Court shall issue its order requiring the party to attend 
shown, summons to issue, ; i 

and give evidence. 

166. Ifthe Court shall think it necessary for the ends of justice to examine any 

Court may of its own Pee to the suit or to inspect any ecciment in his poereee 
accord at any time sum- sion or power, the Court may, of its own accord in any 
re stage of the suit, cause such party to be summoned to 
attend as a witness to give evidence or to produce such document if in his possession 
or power on a day to be appointed in the summons, and may examine such party as a 


witness in open Court or may cause such party to be examined in such other manner 
as the Court may direct. 


Attendance of Witnesses, and consequence of Non-attendance. 
167. Any person who shall be summoned to appear and give evidence in a suit 
shall be bound to attend at the time and place named in the 
Persons summoned to 


give evidence must attend. summons for that purpose. 
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168. Ifany person, on whom any summons to give evidence or produce a docu- 
ment shall have been served in either of the ways specified 
Prone aay Fad in Section 155, shall, without lawful excuse, fail to comply 
with the summons, the Court may order such person to be 
apprehended and brought before the Court. If such person abscond or keep out of 
the way, so that he cannot be apprehended or brought before the Court, his property 
shall be liable to attachment and Mle in the manner and subject to the rales provided 
in Sections 159 and 160 with respect to a witness or other person on whom the service 
of a summons cannot be effected. 

169. If any witness, attending or being present in Court, shall, without lawful 
excuse, refuse to give evidence, or to produce any docu- 
ment in his custody or possession named in such summons 
as aforesaid, upon being required by the Court so to do, 
the Court may commit such witness to close custody for such reasonable time as it 
may deem proper, unless he shall, in the meantime, consent to give his evidence, or to 
produce the document. If, after the expiration of such time, the witness shall persist 
in his refusal, the Court may proceed to deal with him according to the provisions of any 
law for the time being in force for the punishment of persons refusing to give evidence. 

170. Ifany person, being a party to the suit, who shall be ordered to attend to 

pbiieauenbe: cof dion: give evidence or produces document, shall, without lawful 
attendance or refusal ofa excuse, fail to comply with such order, or attending or 
Lar Ae the suit to give being present in Court, shall, without lawful excuse, refuse 

to give evidence, or to produce any document in his 
custody or possession named in such summons as aforesaid upon being required by 
the Court so to do, the Court; _jmay either pass Judgment agrinst the party so failing 
or refusing, or make such other order in relation to the suit as the Court may deem 
proper in the circumstances of the case. 

171. Any person present in Court, whether a party to the suit or not, may be 

Ras pawn conaenk ta called upon by the Court to give evidence and to produce 
Court may be called upon any document then and there in his actual possession or 
Ll Seba though —_ in his power, in the same manner and subject to the same 

rules as if he had been summoned to attend and give evi- 
dence or to produce such document, and shall be liable to be dealt with by the Court, 
as a party or witness, as the case may be, would, under any of the preceding provisions 
be liable to be dealt with for any refusal to obey the order of the Court. 


When and how Witnesses are to be examined. 
172, On the day appointed for the hearing of the suit, or on some other day to 
which the hearing may be adjourned, the evidence of the 
Witnesses to beexumin- witnesses in attendance shall i 
ie smeing woe 7 attendance s be taken orally in open 
in open Court. Court, in the presence and hearing, and under the personal 


direction and superintendence of the Judge. In cases in 


Consequences of refusal 
to give evidence. 
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which an appeal lies to a higher tribunal, the evidence of each witness given upon 
such examination shall be taken down in writing, in the 
In what form evidence language in ordinary use in proceedings before the Court, 
are aan in appeal- 4, or in the presence and under the personal direction and 
superintendence of the Judge, not ordinarily in the form of 
question and answer, but in that of a narrative, and, when completed, shall be read 
over in the presence of the Judge and of the witness, and also in the presence of the 
parties to the suit, or their pleaders, or such of them as are in attendance, and shall, 
if necessary, be corrected, and shall be signed by the Judge. Ifthe evidence be 
taken down ina different language from that in which it 
In what case a witness : ; 
may require his deposition has been given, and the witness does not understand the 
te be interpreted to him, language in which it is taken down, the witness may re- 
quire his deposition as taken down in writing to be interpreted to him in the language 
in which it was given. Where all the parties to the suit 
‘ Ries Evelishe may be present, and the pleaders of such as are absent, consent to 
have such evidence as is given in English taken down in 
English, the Judge may so take it down in his own hand, It shall be in the discretion 
of the Court to take down, or cause to be taken down, any particular question and 
answer, if there shall appear any special reason for so do- 
ing or any party or his pleader shall require it. If any 
question put to a witness be objected to by either of the 
parties or their pleaders, and the Court shall allow the same to be put, the question 
and answer shall be taken down, and the objection, and the name of the party making 
it, shall be noticed in taking down the depositions, together with the decision of 
the Court upon the objection. The Court shall record 
Pinyin Pate e such remarks as it may think material respecting the de- 
be made by Judge as each meanor of the witness while under examination. In cases 
wigan Eainet in which the evidence is not taken down in writing by the 
Judge himself, he shall be bound, as the examination of each witness proceeds, to 
make a memorandum of the substance of what such witness deposes, and such memo- 
randum shall be written and signed by the Judge with 
In what form evidence his own hand and shall accompany the record. In cases in 
Soakile in cases not = which an appeal does not lie toa higher tribunal, it shall 
not be necessary to take down the depositions of the wit- 
nesses in writing at length ; but the Judge, as the examination of each witness pro- 
ceeds, shall make a memorandum of the substance of what such witness deposes, and 
such memorandum shall be written and signed by the Judge with his own hand, 
and shall form part of the record. If the Judge shall be 
If Judge be unable to . ° 
make a memorandum of Prevented from making a memorandum as above required, 
ane ates reais ty in- he shall record the reason of his inability to do so, and in 
cases not appealable shall cause such memorandum to be 
made in writing from his dictation in open Court and shall sign the same, and en 
memorandum shall form part of the record. 


Objection made to ques- 
tions, 
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173. Ifa witness be about to leave the jurisdiction of the Court, or other good 

Ascivoend thay Con eaih and sufficient cause can be shown to the satisfaction of the 
eient cause be examined Court why his exaiination should be taken immediately, 
prametateny it shall be competent to the Court, upon the application of 
either party or of the witness, at any time after the institution of the suit, to take the 
examination of such witness forthwith, or on any day that may be fixed for that pur- 
pose, of which due notice shall be given to the parties if the day be fixed in their 
absence. The witness sliall be examined, and his deposition shall be taken down in 
writing, in the manner hereinbefore prescribed ; and the deposition so taken down 
may be read in evidence at any hearing of the suit. 

174, All witnesses shall be examined upon oath or affirmation or otherwise 
according to the provisions of the law for the time 


Witness to be examined : , ; . Pee ; 
upon oath or according to being in force in relation to the examination of wit- 


the law for the time being. nesses 


Of Commissions to eramine absent Witnesses and make local Enquiries. 

175. When the evidence of a witness is required who is resident at some place 

Cueatie-enele. Cue distant mare than a hundred miles from the place where 
may issue a commission the Court is held, or who is unable from sickness or in- 

xami it . . ; 
per ees firmity to attend before the Court to be personally exa- 
mined, or is a person exempted by reason of rank or sex froin personal appear- 
ance in Court; the Court may, of its own motion, or on the application of any 
of the parties to the suit, or on the representation of the witness, order a commis- 
sion to issue for the examination of such witness on interrogatories or otherwise ; 
and may, by the same or any subsequent order, give all such directions for taking 

Wii. “die: withnenevres obs exnminahons ee susyappene noone’ and just. 
sides within the Court’s Ifthe witness be resident within the jurisdiction of the 
panEeae: Court issuing the commission, the commission may be 
issucd to any officer of the Court, or to any subordinate Court, or to ary other 

person or persons whom the Court issuing the commis- 

When the witness re- : ‘ . : ; 
sides beyond the Court's S!0n_ may think proper ~~ appoint. If the witness a 
jurisdiction, and not with- resident at sume place which is beyond the jurisdiction o 
ia. tlh Court issuing the commission and not within the 
the jurisdiction of the Joog] jurisdiction of Her Majesty’s Supreme Court, but 
Sudder Court. ome J aan 

within the jurisdiction of the Sudder Court, the com- 

mission shall ordinarily be issued to the Court within whose jutisdiction the witness 
may reside, and which can most conveniently execute the same; but, under spe- 
cial circumstances, the commission may be issued to any other person or persons 
whom the Court issuing the commission may think proper to appoint. 

176. lf the witness be resident within the local jurisdiction of Her Majesty's 

When the witness is Supreme Court, the commission shall ordinarily be issued 
belies Eien Leper to the Court of Small Causes held under Act IX. of 

reme 
re a 1850 (for the more easy recovery of small debts and 
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demands in Calcutta, Madras, and Bombay), but may, under special circumstances, be 
directed to any person or persons whom the Court issuing the commission may think 

proper to appoint. 
177. When the evidence of a witness is required, who is resident at some place 
not within the jurisdiction of the Sudder Court or of Her 


° ° t . “ ‘ o,e . « 
Shen He vatue ene Majesty’s Supreme Court, but within the British territories 


within the jurisdiction of 


the Sudder Court or the 
Supreme Court, but with- 
in the British territories 
or the territories of any 
native prince or state in 
alliance with the British 


in India or within the territories of a native prince or 
state in alliance with the British Government, the Court, 
if it be satisfied that the evid®mce of such witness is neces- 
sary, may, of its own motion or on the representation of 


Government. : ae er een, 
any of the parties to the suit, issue a commission for the 


examination of the witness ; provided that, if the suit be pending in any Court subor- 
dinate to the principal Civil Court of a District, such subordinate Court shall not 
issue the commission, but the principal Civil Court of the District may issue the 
commission on the application of the subordinate Court. 

178. When the evidence of a witness is required, who is resident at some place 


beyond the said territories snd not within the territories 


When the witness is 


beyond the said territories of a native prince or state in alliance with the British 


and not within the ter- 
ritories of any native 
prince or state in alliance 
with the British Govern- 


Government, the Sudder Court, if the suit in which’ the 
evidence of the witness is required be pending in that Court, 
and the Court be satisfied that such evidence is necessary, 


ment. 
may, of its own motion or on the application of any of the 


parties to the suit, Issue a commission to examine the witness; if the suit he not 
pending in the Sudder Court, that Court may issue the commission on the application 
of the Court in which the suit is pending. In all such cases, the commission may be 
issued to any person or persons whom the Sudder Court may think proper to appoint. 
179. After the commission has been duly executed it shall be returned, togcther 
with the deposition of the witness who may have been 


Commission to be re- oxamined thereunder, to the Court out of which the 


turned to the Court issu- 
ing it with the depositions of 


; commission issued, unless otherwise directed by the order 
the witnesses. 


for issuing the commission; in which case it shall be re- 
turned in terms of such order, and the commission and the return thereto and the 
deposition of the witness who may have been examined under such commission shall 
in all cases form part of the record of the suit. But no deposition taken under a 
commission shall be read in evidence without the consent 
of the party against whom the same may be offered, unless 
it be proved that the deponent is beyond the jurisdiction 
of the Court, or dead, or unable from sickness or infirmity to attend to be personally 
examined, or distant, without collusion, more than a hundred miles from the place 
where the Court is held, or exempted by reason of rank or sex from personal appear- 
ance in Court, or unless the Court shall, at its discretion, dispense with the proof of 
any of the above circumstances, or shall authorize the deposition of any witness 


When depositions may be 
read in evidence. 
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being read in evidence, notwithstanding proof that the geuses for taking such deposi- 
tion have ceased at the time of reading the same. 
180. In any suit or other judicial proceeding in which the Court may deem 
a local investigation to be requisite or proper for the pur- 
Commission for local pose of elucidating the matters in dispute, or of ascer- 
nvestigations. . 
taining thc amount of any mesne profits or damages, the 
Court may issue a commission to an officer of the Court appointed to execute such 
commissions, or, if there be no such officer, to any suitable person, directing him to 
make such investigation and #0 report thereon to the Court. In all such cases, unless 
otherwise directed by the order of appointment, the commissioner shall have power to 
examine any witnesses who may be produced to him by the parties or aay of them, 
the parties themselves, and any other persons whom he may think proper to call upon 
to give evidence in the matters referred to him; and also to call for and examine do- 
cuments and other papers relevant to the subject of enquiry ; and persons not at- 
tending on the requisition of the commissioner, or refusing to give their testimony, 
or to produce any documents or other papers, shall be subject to the like disadvantages, 
penalties, and punishments, by order of the Court on the report of the commis- 
sioner, as they would incur for the same offences in suits tried before the Court. 
The commissioner, after such local inspection as he may deem necessary and after 
reducing to writing, in the manner hereinbefore prescribed for taking the depositions 
of witnesses in the presence of the Judge, the depositions taken by him, shall return 
the depositions, together with his report in writing, subscribed with his name, to the 
. _ Court. The report and depositions shall be taken as 
acta ee be ag evidence in the suit and shall form part of the record; but 
dence inthe suit. Com- it shall be competent to the Court, or to the parties to 
missioner may be exa- ‘ : i 
mined in person. the suit, or any of them, with the permission of the Court, 
to examine the commissioner personally in open Court 
touching any ofthe matters referred to him or mentioned in his report, or the 
manner in which he may have conducted the investigation. | 
181. In any suit or other judicial proceeding in which an investigation or adjust- 
_ ment of accounts may be necessary, it shall be lawful for the 
santa Ge nate Court to appoint such officer or other person as aforesaid 
and adjust accounts. to be a commissioner for the purpose of making such 
investigation or adjustment, and to direct that the parties 
or their attorneys or pleaders shal) attend upon the commissioner during such 
investigation or adjustment. In all such cases, the Court shall furnish the commis- 
sioner with such part of the proceedings and such detailed instructions as may appear 
necessary for his information and guidance; and the instructions shall distinctly 
specify whether the commissioner is merely to transmit the proceedings which he may 
hold on the enquiry or also to report his own opinion on the point referred for his 
investigation. The proceedings of the commissioner shall be received in evidence 
in the case, unless the Court may have reason to be dissatisfied with them, in which 
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case the Court shall make guch further enquiry ss may be requisite, and shall pass 
such ultimate judgment or order as may appear to it to be right and proper in the 
circumstances of the case. 
182. Whenever a commission is issued either for taking evidence or for a local 
‘ : investigation or an investigation into accounts, the Court, 
“ jon to bo pai ; ie Ona before issuing the commission, may order such sum as may 
before issue thereof. be thought reasonable for the expenses of the commission 
to be paid into Court by the party at whose instance or for 


Signe benefit the commission is issued. 


Of Judgment and Decree. 
183. When the exhibits have been perused, the witnesses examined, and the 
parties heard in {person or by their respective pleaders, 
rast eee is t0 the Court shall pronounce its judgment. The judgment 
shall be pronounced in open Court cither immediately or 
on some future day, of which due notice shall be given to the parties or their pleaders. 
184. The judgment shall be written in the vernacular language of the Judge. 
Fadement 16 be-weitton Provided that, if the vernacular language of the Judge be not 
in the vernacular language inglish, and the Judye be sufficiently conversant with the 
set mice English language to be able to write a clear and intelligible 
a decision in that language, and prefer to write his judgment 
in it, the judgment may be written in English. 
185. The judgment shall contain the point or points for determination, the de- 
cision thereupon, and the reasons for the decision, and shall 
Judgment what tocon- be dated and signed by the*Judge in opem Court at the 
tain. time of pronouncing it. Whenever the judgment is written 
Teidgmienb to Auer teatie: in any other language than that which is in ordinary use 
lated. in the Court, the judgment shall be translated into the lan- 
guage in ordinary use in the Court, and the translation 
shall also be signed by the Judge. 
186. In all suits in which issues have been framed, the Court shall state its finding 
Court to state its deci- °F decision on each separate issue, unless the finding 
sion on each issue. upon apy one or more of the issues be sufficient for the 
Proviso. decision of the suit. 
187. The judgment shall in all cases direct by whom the costs of each party are 
to be paid, whether by himself or by another party, and 
Bid je Bi ste pait, whether in whole or in what part or proportion; and the 
Court shall have full power to award and apportion costs 
in any manner it may deem proper. ; 
188. Under the denomination of costs are included the whole of the expenses 
necessarily incurred by either party on account of the suit, | 
Peed is ctor ar = and in enforcing the decree passed therein, such asthe , 
expense of stamps, of summoning the defendants and 


F 
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witnesses, and of other processes, or of procuring copies of documents, fees of plead- 
ers, charges of witnesses, and expenses of commissioners either in taking evidence or 
in local investigations or in investigations into accounts. 
189. The decree shall bear date the day on which the judgment was passed. 
It shall contain the number of the suit, the names and 
merce: descriptions of the parties, and particulars of the claim, 
as stated in the register of the suit, and shall specify clearly the relief 
granted or other determination of the suit. It shall also state the amount of costs 
incurred in the suit and by what parties and in what proportions they are to 
be paid, and shall be signed by the Judge and sealed with the seal of the 
Court. 
190. When the suit is for land or other immoveable 
Decree for the recove property with specified boundaries, if the decree be for 
of a portion of immoveable : ; 
property. the recovery of a portion only of such property, it shall 
specify the boundaries of the land or property adjudged. 
191. When the suit is for moveable property, if the decree be for the de- 
livery of such property, it shall also state the amount 
of money to be paid as an alternative if delivery cannot be 
had. 
192. When the suit is for damages for breach of contract, if it appear that the 
defendant is able to perform the contract, the Court with 
Fits of Lae a ne the consent of the plaintiff may decree the specific per- 
formance of the contract within a time to be fixed by the 
Court, and in such case shall award an amount of damages to be paid as an alter- 
native if the conffact is not performed. 


* 193. [When the suit is for a sum of money due to the 
In suits for money, de- pjaintiff, the Court may in the decree order interest to 
cree may order certain he paid on the principal sum adjudged from the date of 


eicea sane  aauieed. suit to the date of payment at such rate as the Court may 
think proper. |] 


* Repealed by Act XXIII. of 1861. 


194, In all decrees for the payment of money, the 
Court may for any sufficient reason order that the amount 
shall be paid by instalments with or without interest. 

198. If the defendant shall have been allowed to set-off any demand against 

the claim of the plaintiff, the decree shall state what 

If set-off be allowed. amount is due to the plaintiff, and what amount (if any) 

is due to the defendant, and shall be for the recovery of 
any sum which shall appear to be due to either party. The decree of the Court 
with respect to any sum awarded to the defendant shall 
have the same effect and be subject to the same rules ag 
if such sum had been claimed by the defendant in a separate suit against the 


plaintiff. 


Decree for the delivery: 
of moveable property. 


Payment by instalments. 


Effect of decree. 
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196. When the suit is for land or other property paying rent, the Court may 
provide in the decree for the payment of mesne profits or 
When the suit is for ; 
land, the Court may pro- rent on such land or other property from the date of the 
vide in the decree for pay- suit until the date of delivery of possession to the decrees 
ment of mesne profits with ae 
interest. holder, with interest thereupon at such rate as the Court 
may think proper. 
197. When the suit is for land and for mesne profits which have accrued thereon 
ae ene during a period prior to the date of suit, and the amount 
pric Pigs frees echts of such profits is disputed, the Court may either determine 
rior to passing decree or ; : 
thay ceserve.enauiry. the amount prior to passing a decree for the land, or may 
pass a decree for the land and reserve the enquiry into the 
amount of mesne profits for the execution of the decree according as may appear 
most convenient. : 
198. Certified copies of the decree and judgment shall be furnished to the parties 
their plead icati t 
Certified copies of the or their p eaders on application to the Court, and on the 
decree and judgment to production of the necessary stamps where stamps are 
be furnished. required by any law for the time being in force. The 


application may be made either orally or by writing on unstamped paper. 


CHAPTER IV. 


EXECUTION OF DECREES. 
199. If the decree be for land or other immoveable 
Re bai for immoveable — yoperty, the same shall be delivered over to the party to 
. whom it shall have been adjudged. 
200. If the decree be for any specific moveable, or for the specific performance 
Decree for moveable Of any contract, or for the performance of any other 
property, performance of particular act, it shall be enforced by the seizure, if practic- 
contract, or alternative, ¢ . 

able, ofthe specific moveable and the delivery thereof to the 
party to whom it shall have been adjudged, or by imprisonment of the party against 
whom the decree is made, or by attaching his property and keeping the same under 
attachment until further order of the Court, or by both imprisonment and attachment if 
necessary; or if alternative damages be awarded, by levying such damages in 

the mode hereinafter provided for the execution of a decree for money. 
201. If the decree be for money, it shall be enforced by the imprisonment of the 
Deckes oer. party against whom the decree is made, 3 by the attach- 
ment and sale of his property, or by both, if necessary ; and 
if such party be other than a defendant, the decree may be enforced against him in 
the same manner as a decree may be enforced under the provisions of this Chapter 
against a defendant. When the decree is against Government or against any officer 
acting on behalf of Government, if the officer whose duty it is to satisfy the decree 
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neglect or refuse to satisfy the same, the Court shall report the case through the Sudder 
Court for the orders of Government, and execution shall not issue on the decree 
unless the same shall remain unsatisfied for the space of three months from the date 
of such report. 
202. Ifthe decree be for the execution of a conveyance or for the endorsement 
of a negotiable instrument, and the party ordered to exe- 
Decrees for execution of : : 
conveyances, or endorse- cute or endorse such conveyance or negotiable instrument 
ream negotiable in- shall neglect or refuse so to do, any party interested in 
having the same executed or endorsed may prepare a con- 
veyance or endorsement of the instrument in accordance with the terms of the dec ree, 
and tender the same to the Court, for execution upon the proper stamp (if any is re- 
quired by the law), and the signature thereof by the Judge shall have the same effect 
as the execution or endorsement thereof by the party ordered to execute. 
203. Ifthe decree be against a party as the representative of a deceased person, 
and such decree be fur money to be paid out of the pro- 


Decree against represen- é ; 
tatives of deceased per- perty of the deceased person, it may be executed by the 


eee attaclunent and sale of any such property, or, if no such 
property can be found, and the defendant fail to satisfy the Court that he has duly 
applied such property of the deceased as shall be proved to have come into his pos- 
session, the deeree may be executed against the defendant to the extent of the 
property not duly applied by him, in the same manner as if the decree had been 
against the defendant personally. 
204. Whenever a person has become liable as security for the performance of a 
: decree or of any part thereof, the decree may be executed 
Decree aguinst sureties. ; ; 
against such person to the extent to which he has rendered 
himself liable, in the same manner as a deeree may be enforced against a defendant. 
205, The following property is liable to attachment and sale in exccution of a 
decree, namely, lands, houses, goods, money, banknotes, 
What property liable to cheques, bills of exchange, promissory notes, Government 
attachment and sale in sad _ 
execution of a decree. securities, bonds, or other securities for money, debts, shares 
: in the capital or joint-stock of any railway, banking, or other 
public company or corporation, and all other property whatsoever, moveable or 
unmoveable, belonging to the defendant, and whether the same be held in his own 
name or by another person in trust for him, or on his behalf. 
206. All monies payable under a decree shall be paid into the Court whose 
Payment of monies un- duty it is to execute the decree, unless such Court or the 
der decrees, te. Court which passed the decree shall otherwise direct. No 
adjustment of a decree in part or in whole shall be recognized by the Court unless 
Adjustment of decree Such adjustment be made through the Court or be certified 
ig made through the tothe Court by the person in whose favor the decree 


has been made or to whom it has been transferred. 
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Application for Execution. 

207. When any party in whose favor a decree has been made is desirous of enforc- 
ing the same, he shall apply to the Court whose duty it 
is to execute the decree either in person or through his 
pleader in the suit or some other pleader duly appointed 
to act for him in that behalf. If there be two or more decreeholders, one or more of 
them may make the application, if the Court shall sufficient cause for allowing him or 
them to make such application ; and the Court shall in such case pass such order as 
it may deem necessary for protecting the interests of the other decreecholders. 

208. If adecree shall be transferred by assignment or by operation of law from 


Application for execu- 
tion how to be made. 


the original deerecholder to any other person, application 
Rear i marae NM ae for the execution of the decree may be made by the per- 
ferred from original de- 800 to whom it shall have been so_ transferred or his plead- 
tvs to another ep; and if the Court shall think proper to grant such 

application, the decree may be executed in the same man- 
ner as if the application were made by the original decrecholder. 

209. If there be cross-decrees between the same parties tor the payment of moncy, 
execution shall be taken out by that party only who shall 
have obtained a decree for the larger sum, and for so much 
only as shall remain after deducting the smaller sum, and satisfaction for the smaller 
sum shall be eutered on the decree for the larger sum ag well as satisfaction on the 
decree for the smaller sum, and if both sums shall be equal, satisfaction shall be en- 
tered upon both decrees. 


Cross-decrees, 


The above rules shall apply to decrees sent to a Court for execution as well as to 
decrees in the same Court. 

Whenever a suit shall be pending in any Court against the holder of a decree of such 
Court, by the person or persons against whom the decree was passed, the Court may, 
if it appear just and reasonable to do so, stay execution on the decree either absolutely 
or on such terms as it may think just, until a decree shall be passed in the pending suit. 

210, If any person avainst whom a decree has been made shall die before exe- 

; cution has been fully had thereon, application for execu- 
* If the person against : ; : ; 
whom a decree is made tion thereof may be made against the legal representative 
shall die before execution - ; “esaid : if 
application may be made OF the estate of oe person so dying as aforesaid ; and if 
against his legal represent- the Court shall think proper to grant such application, the 
ative or estate, . 

decree may be executed accordingly. 

211. If the decree be ordered to be executed against the legal representative, 

Decree how to be execu- i Shall be executed in the manner provided in Section 
reat a legal repre- 203 for the execution of a decree for money to be paid 

ive. 
out of the property of a deceased person. 
212, The application for execution of a decree shall be in writing, and shall con- 
in 4 ular fo followi articulars, n 

Form of application for tain in a ta rm the wing partic lars, amely, 

execution of a decree. the number of the suit, the names of the parties, the date 


of the decree, whether any appeal has been preferred from 
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the decree, and whether any and what adjustment of the matter in dispute has been 
made between the parties subsequently to the decree; the amount of the debt or 
damages due upon it, or other relief granted by decree ; the amount of costs, if any 
were awarded; the name of the person against whom the enforcement of the 
decree is sought; and the mode in which the assistance of the Court is required 
whether by the delivery of property specifically decreed, the arrest and imprisonment 
of the person named, or attachment of his property, or otherwise as the case may be. 
213. When the application is for an attachment of any land or other immove- 
ae a ae able property belonging to the defendant, it shall be ac- 
when the application is companied with an inventory or list of such property con- 
sa Seo im- taining such a description of the property as may be suffi- 
cient to identify it, together with a specification of the 
defendant's share or interest therein, to the best of the applicant's belief, and so far as 
he has been able to ascertain the same. And where the property is an estate paying 
revenue to Government, or any portion of such estate, the application for an attach- 
ment shall be accompanied with an authenticated extract from the register of the Col- 
lector’s office, specifying the revenue of such estate, and the names, and (where regis- 
tered) the shares of the registered proprietors. 
214. Where the application is for an attachment of the defendant’s moveable 
property or any part thereof, it may be accompanied with 
The application for an gn inventory or list of the property to be attached, con- 
attachment of moveable ~~ aoa 
property may be genezal, taining a reasonably accurate description thereof; or the 
ei aa Alesis applicant may apply for a general attachment of the defend- 
property to be attached. ant’s moveable property, wheresoever the same can be 
found, to the amount of the judgment and costs. 


*915. [The Court, on receiving any application for execution of a decree, containing 
the particulars above mentioned, or such of them as may be 
applicable to the case, shall cause the same to be compared 
with the original decree contained in the record of the suit, 
and if they shall be found to correspond therewith, shall enter a note of the application 
and the date on which it was made in the register of the suit. Ifthe particulars shall 
not be found to correspond with the original decree, the Court shall either return the 
application for correction to the person making it, or shall, with the consent of such , 

erson, cause the necessary correction to be made. If the application be admitted, 
the Court shall order execution of the decree according to the nature of the 


application. } 


Procedure on receiving 
the application. 


_* Repealed by Act XXIII. of 1861. 


Measures required in certain cases preliminary to the issue of the Warrant. 

216. Ifan interval of more than one year shall have elapsed between the date 

of the decree and the application for its execution, or 

rear ag taro if the enforcement of the decree be applied for against 
the d should not be i i igi 

oat al he leech the heir or representative of an original party to the 

suit, the Court shall issue a. notice to the party against 

whom execution may be applied for, requiring him to show cause, within a limited 

period to be fixed by the Court, why the decree should not be executed against 
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him. Provided that no such notice shall be necessary in consequence of an interval 
of more than one year having elapsed between the date 
of the decree and the application for execution, if the 
application be made within one year from the date of the last order passed on any 
previous application for execution ; and provided further that no such notice shall 
be necessary in consequence of the application being against an heir or representa- 
tive, if upon a previous application for execution against the same person, the Court 
shall have ordered execution to issue against him. 

217. When such notice is issued, if the party shall not attend in person or by a 
pleader, or shall not show sufficient cause to the satisface 
tion of the Court why the decree should not be forthwith 
executed, the Court shall order it to be executed accord- 
ingly. Ifthe party shall attend in person or by a pleader, and shall offer any objec- 
tion to the enforcement of the decree, the Court shall pass such order as in the cir- 
cumstances of the case may appear to be just and proper. 

218. Where the application is for a general attachment of the moveable property 

ee of the defendant, it shall be competent to the Court, if it 

Application for a general ‘ ae 
attachment of moveable shall think proper, before issuing an order for such attach- 
property. ment, to require the applicant to give security to the satis- 
faction of the Court, in such sum as may be considered adequate, for any injury that 
may be occasioned by the attachment of property belonging to any other person than 
the defendant. 

219. Before granting the order for a general attachment or at the instance of the 

plaintiff at any time after judgment and before complete 

Gat ae ake cordkin execution of the decree, the Court may summon the person 

enquiries as to the proper- — ayainst whom the application is made and examine him as 
ty to be attached. : ; ; ‘ . 

to the property liable to be seized in satisfaction of the 

judgment. The Court may also, of its own motion, or at the instance of any person 

interested in the enquiry, summon any other person whom it may think necessary and 

examine him in respect to such property, and may require the person summoned to 

produce all deeds and documents in his possession or power relating to such property. 

990. In all cases in which a summons may be issued for the attendance of a party 

to suit or any other person at any time after judgment, the 
Pics pny per rules applicable to the summoning and examination of par- 
ation of parties and wit- ties and witnesses after issues recorded, shall apply to the 
nesses after judgment. party or witnesses so summoned. 


Issue of the Warrant. 
221, When all necessary preliminary measures have been taken, where any such 
are required, the Court, unless it see cause to the contrary, 
Warrant when to issue. shall issue the proper warrants for the execution of the 
decree. 


Proviso. 


Procedure after issue of 
notice. 
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222, Every warrant for the execution of a decree shall bear the date of the day 
Patseday- ee eeeealion on which it is issued, and shall be signed by the Judge and 
to be written in warrant sealed with the seal of the Court, and delivered to the Nazir 
eae ae pee pase He or other proper officer of the Court. A day shall be spe- 
cified inthe warrant on or before which it must be executed, 

and the Nazir or other proper officer shall endorse upon the warrant the day and the 
manner in which it was ¢xecuted, or, if it was not executed, the reason why it was not 
executed, and shall return it with such endorsement to the Court from which it issued. 


Of the Execution of Decrees for Inmoveable Property. 
223. If the decree he fora house, land, or other immoveable property in the 
occupancy of a defendant or some person on his behalf, or 
How immoveable pro- of some person claiming under a title created by the de- 
perty is to be delivered se fale tas ; 
when in the occupancy of fendant subsequently to the institution of the suit, the 
Sees ale as some Court shall order delivery thereof to be nfade by putting 
the party to whom the house, land, or other immoveable 
property may have been adjudged, or any person whom he may appoint to receive 
delivery on his behalf, in possession thereof, and, if need be, by removing any person 
who may refuse to vacate the same. 
224. If the decree he for land or other immoveable property in the occupancy of 
Fists ieiaaniteclinered ryots or other persons entitled to occupy the samc, the 
when in the oceupancy of Court shall order delivery thereof to be made by affixing a 
es copy of the warrant in some conspicuous place on the land 
or other immoveable property, and proclaming to the occupants of the property by 
Wat of drum, or in such other mode as may be customary, at some convenient place 
or places, the substance of the decree in regard to the-property. 
225. If the decree be for the division of an estate or for the separate possession 
ivislah che “eatater ok of a share of an undivided estate paying revenue to 
separation of share how to Government, the division of the estate or the separation of 
ee the share shall be made by the Collector under the orders 
of the Court according to the rules in force for the partition of an estate paying 
revenue to Government. _ 
296, If in the execution of a decrec for land or other immoveable property, the 
officer executing the same shall be resisted or obstructed 
Obstruction to execution ; 
of decree for immoveable by any person, the person in whose favor such decree was 
property. made may apply to the Court at any time within one month 
from the time of such resistance or obstruction. The Court shall fix a day for 
investigating the complaint and shall summon the party against whom the complaint 
ig made to answer the same. 
227. If it shall appear to the satisfaction of the Court that the obstruction or 
resistance was occasioned by the defendant or by some 


' Obstruction by defend- 
ant. person at his instigation on the ground that the land or 
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other immoveable property is not included in the decree, or on any other ground, 
the Court shall enquire into the matter of the complaint and pass such order as may 
be proper under the circumstances of the case. 
228. If the Court shall be satisfied, after such investigation of the facts of the 
ow detadant may te case as it may deem proper, that the resistance or obstruce- 
dealt with, if he persists in tion complained of was without any just cause, and that 
eee the complain- the complainant is still resisted or obstructed in obtaining 
effectual possession cf the property adjudged to him by the 
decree by the defendant or some person at his instigation, the Court may, at the 
instance of the plaintiff, and without prejudice to any proceedings to which such 
defendant or other person may be liable under any law for the time being in force for 
the punishment of such resistance or obstruction, commit the defendant or such other 
person to close custody for such period not exceeding thirty days as may be necessary 
to prevent the continuance of such obstruction or resistance. 
229. If it shall appear to the satisfaction of the Court that the resistance or 
obstruction to the execution of the decree has been ocea- 
Pgs ph = ee sioned by any person, other than the defendant, claiming 
the defendant. bond fide to be in possession of the property on his own 
account or oa account of some other person than the 
defendant, the claim shull be numbered and registcred as a suit between the decree- 
holder as plaintiff and the claimant as defendant, and the Court shall, without pre- 
judice to any proceedings to which the claimant may be liable under any law for the 
time being in force for the punishment of such resistance or obstruction, proceed to 
investigate the claim in the same manner and with the like power as if a suit for 
the property had been instituted by the deerecholder against the claimant under 
the provisions of this Act, and shall pass such order for staying execution of the 
decree, or executing the same, as it may deem proper in the circumstances of the 
case. 
230. If any person other than the defendant shall be dispossessed of any land or 
other immoveable property in execution of a decree, and 
Procedure in certain cases : . 
if person dispossessed of such person shall dispute the right of the decreeholder to 
pts the’ eit oe diecras. dispossess him of such property under the decree on the 
holder to be put into pos- ground that the property was bona fide in his possession 
ees lonnt euch pepe on his own account or on account of some other person 
than the defendant, and that it was not included in the decree, or, if included in the 
decree, that he was not a party to the suit in which the decree was passed, he may 
apply to the Court within one month from the date of such dispossession ; and if, 
after examining the applicant, it shall appear to the Court that there is probable 
cause for making the application, the application shall be numbered and registered as 
a suit between the applicant as plaintiff, and the decreeholder as defendant, and the 
Court shall proceed to investigate the matter in dispute in the same manner and with 
the like powers as if a suit for the property had been instituted by the applicant. 


against the decreeholder. 


50 


281. 


Appeal from decision 
under the last two Sections. 
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The decision passed by the Court under either of the last two Sections shall 
‘be of the same force asa decree in an ordinary suit, and 


shall be subject to appeal under the rules applicable to 
appeals from decrees; and no fresh suit shall be enter- 


tained in any Court between the same party or parties claiming under them in re- 
spect of the same cause of action. 


Of the Execution of Decrees for Money by Attachment of Property. 
232. Ifthe decree be for money, and the amount thereof is to be levied from the 


Attachment of property 
in execution of decree for 
money. 


property of the person against whom the same may have 
been pronounced, the Court shall cause the property to be 
attached in the manner following. 


233. Where the property shall consist of goods, chattels, or other moveable pro- 


Attachment by seizure 
of moveable property in 
possession of defendant. 


perty in the possession of the defendant, the attachment 
shall be made by actual seizure, and the Nazir or other 
officer shall keep the same in his own custody, or in the 


custody of his subordinates, and shall be responsible for the due custody thereof. 
- 234, Where the property shall consist of goods, chattels, or other moveable pro- 


Attachment by prohibi- 
tory order of moveable 
property to which defend- 
ee is entitled subject toa 

en, 


perty to which the defendant is entitled subject to a lien 
or right of some other person to the immediate possession 
thereof, the attachment shall be made by a written order 
prohibiting the person in possession from giving over the 
property to the defendant. 


235, Where the property shall consist of lands, houses, or other immoveable pro- 


_ Attachment by prohibi- 
tory order of immoveable 


property. 


perty, the attachment shall be made bya written order 


- prohibiting the defendant from alicnating the property by 


sale, gift, or in any other way, and all persons from receiv- 


ing the same by purchase, gift, or otherwise. 
236. Where the property shall consist of debts not being negotiable instruments, 


Attachment by prohibi- 
tory order of debts not 
being negotiable instru- 
ments, and of shares in 
public companies, &c. 


or of shares in any railway, banking, or other public com- 
pany or corporation, the attachment shall be made by a 
written order prohibiting the creditor from receiving the 
debts, and the debtor from making payment thereof to any 
person whomsoever, until the further order of the Court, or 


prohibiting the person in whose name the shares may be standing from making any 
transfer of the shares or receiving payment of any dividends thereof, and the Manager, 
Secretary, or other proper officer of the company or corporation from permitting 
any such transfer or making any such payment, until such further order. 

287. Where the property shall consist of money, or of any security, in deposit in 
any Court of Justice orin the hands of any officer of 
Government, which is or may become payable to the 
defendant or on his behalf, the attachment shall be made 
by a notice to such Court or officer, requesting that the 


Attachment by notice of 

money or securities in de- 

t in a Court of Justice 

or with a Government 
officer. 
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money or security may be held subject to the further order of the Court by which 
the notice may be issued. Provided that, if such money or 
security is in deposit in any Court of Justice, any question 
of title or priority which may arise between the decreeholder and any other person, 
not being the defendant, claiming to be interested in such money or security by 
virtue of any assignment, attachment, or otherwise, shall be determined by the 
Couit in which such money or security is in deposit. 

238, Where the property shall consist of a negotiable instrument, the attachment 
shall be made by actual seizure, and the Nazir or other 
officer shall bring the same into Court, and such instru- 
ment shall be, held subject to the further orders of 
the Court. 

239. In the case of goods, chattels, or other moveable property not in the 


Proviso. 


Attachment of negotia- 
ble instruments by seizure. 


possession of the defendant, the written order shall be fixed 

When the attachment is : . , 
by prohibitory order, how UP in some conspicuous part of the Court-house, and a 
ae 1s to be made — copy of the order shall be delivered or sent registered by 

post to the person in possession of the property. In the 

case of lands, houses, or other immoveable property, the written order shall be read 
aloud at some place on or adjacent to such lands, houses, or other property, and 
shall be fixed up in some conspicuous part of the Court-house; and whicn the 
property is land, or any interest in land, the written order shall also be fixed up in 
the office of the Collector of the zillah in which the land may be situated. In the 
case of debts, the written order shall be fixed up in some conspicuous part of the 
Court-house, and copies of the written order shall be delivered or sent registered by 
post to cach individual debtor, And in the case of shares in the capital or joint- 
stock of any railway, banking, or other public company or corporation, the written 
order shall in like manner be fixed up in some conspicuous part of the Court-louse, 
and a copy of the order shall be delivered or sent registered by post to the Manager, 
Secretary, or other proper oflicer of the company or corporation. 

240. After any attachment shall have been made by actual seizure, or by written 
Te order as aforesaid, and in the case of an attachinent by 

Any private alienation ; ' Sg 
of property after attach | written order after it shall have been duly intimated and 
ment -to, be volts made known in manner aforesaid, any private alienation of 
the property attached, whether by sale, gift, or otherwise, and any payment of the 
debt or debts or dividends or shares to the defendant during the continuance of the 
attachment, shall be null and void. 

241, In every case in which a debtor shall be prohibited from making payment 

Payment by a debtor of his debt to the creditor, he may pay the amount into 
who has been prohibited (Court, and such payment shall have the same effect as 
nb eradtiar’ a payment to the party entitled to receive the debt. 
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242. In all cases of attachment under the preceding Sections, it shall be compe- 
The Court may direct tent to the Court, at any time during the attachment, to 
money or bank-notes tobe direct that any part of the property so attached as shall 
paid to the plaintiff; : : 
consist of money or bank-notes, or a sufficient part 
thereof, shall be paid over to the party applying for execution of the decree; 
ae olhee Sane d property that any part of the property so attached as may not 
to be sold, and proceeds to consist of money or bank-notes, so far as may be necessary 
pepe eae: for the satisfaction of the decree, shall be sold, and that 
the money which may be realized by such sale, or a sufficient part thereof, shall be 
paid to such party. 
243. When the property attached shall consist of debts due to the party who 
may be answerable for the amount of the decree, or of any 
pa ais hi ak ge lands, houses, or other immoveable property, it shall be 
immmoveable property, a competent to the Court to appoint a manager of the said 
oe may, De Spyies property, with power to sue for the debts, and to collect 
the rents or other receipts and profits of the land or other 
immoveable property, and to execute such deeds or instruments in writing as may be 
necessary for the purpose, and to pay and apply such tents, profits, or receipts 
towards the payment of the amount of decree, and costs; or when the property 
attached shall consist of land, if the judgment debtor can 
at "if. Ped oe satisfy the Court that there is reasonable ground to believe 
aha - Rips arpa that the amount of the judgment may be raised by the 
mortgage of the land, or by letting it on lease, or by dispos- 
ing by private sale of a portion of the land or of any other property belonging to 
the judgment debtor, it shall be competent to the Court, on the application of the 
judgment debtor, to postpone tlie sale for such period as it may think proper to 
enable the judgment debtor to raise the amount. In any 
case in which a manager shall be appointed under this 
Section, such manager shall be bound to render due and 
proper accounts of his receipts and disbursements from time to time as the Court 
may direct. 
244. When in any District, where land paying revenue to Government is ordina- 
When Court mayauthe: rily sold by the Collector, as provided in Section 248, the 
rize Collectors to stay pub- property attached shall consist of any such land, or ofa 
Bosate een: share in any such land, ifthe Collector shall represent to 
the Court that the public sale of the land or share is objectionable, and that 
eatisfaction of the decree may be made within a reasonable period by a tem- 
‘porary alienation of the land or share, the Court may authorize the Collector 
sh on security for the amount of the decree or for the value of 
pene reer such land or share being given, to make provision for such 


Manager to render 
accounts, 
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satisfaction in the manner recommended by the Collector, instead of proceeding to a 
public sale of the land or share. 

245. Ifthe amount decreed with costs and all charges and expenses which may 

Gian Gee ste een be incurred by the attachment be paid into Court, or if 
of attachment after satis- satisfaction of the decree be otherwise made, an order shall 
action of the decree, be issued for the withdrawal of the attachment ; and if the 
defendant shall desire it and shall deposit in Court a sum sufficient to cover the 
expense, the order shall be proclaimed or intimated in the same manner as herein- 
before prescribed for the proclamation or intimation of the attachment; and such 
steps shall be taken as may be necessary for staying further proceedings in execution 
of the decree. 


Of Claims to Attached Property. 

246. In the event of any claim being preferred to, or objection offered against, the 
sale of lands or any other immoveable or moveable property 
rr geet bape ante which may have been attached in execution of a degree or 
property are to be investi- under any order for attachment passed before judgment, as 
a not liable to be sold in execution of a decree against the 
defendant, the Court shall, subject to-the proviso contained in the next succeeding 
Section, proceed to investigate the same with the like powers as if the claimant had 
been originally made a defendant to the suit, and also with such powers as regards 
the summoning of the original defendant as are contained in Section 220. And if it 
shall appear to the satisfaction of the Court that the land or other immoveable or 
moveable property was not in the possession of the party against whom execution is 
sought, or of some other person in trust for him, or inthe occupancy of ryots or culti- 
vators or other persons paying rent to him at the time when the property was attached, or 
that, being in the possession of the party himself at such time, it was so in his posses- 
sion not on his own account or as his own property, but on account of or in trust for 
some other person, the Court shall pass an order for releasing the said property from 
attachment. But if it shall appear to the satisfaction of the Court that the land or 
other immoveable or moveable property was in possession of the party against whom 
execution is sought, as his own property, and not on account of any other person, or 
was in the possession of some other person in trust for him, or in the occupancy of 
ryots or cultivators or other persons paying rent to him at the time when the property 
was attached, the Court shall disallow the claim. The order which may be passed by 
the Court under this Section shall not be subject to appeal, but the party against 
whom the order may be given shall be at liberty to bring a suit to establish his right 

at any time within one year from the date of the order. 
247. The claim or objection shall be made at the earliest opportunity to the Court 
isi aiid oujackions ta which shall have ordered the attachment ; and if the pro- 
be preferred at the earliest © perty to which the claim or objection applies shall have 
opportunity. been advertised for sale, the sale may (if it appears neces- 
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sary) be postponed for the purpose of making the investigation mentioned in the last 
preceding Section. Provided that no such investigation shall be made if it appear that 
the making of the claim or objection was designedly and unnecessarily delayed, 
with a view to obstruct the ends of justice. The order disallowing the investigation 
shall not be subject to appeal, and the claimant shall be left to prosecute his claim by 
a regular suit. 


Of Sales in execution of Decrees. 

248. Sales in execution of decrees shall be conducted by an officer of the Court 

Sales to be by public by any other person whom the Court may appoint, and 
auction. shall in all cases be made by public auction in manner 
hercinaftcr mentioned. Provided that if the property to be sold shall consist of 

Rxcontionan to newias negotiable securities or of shares in any railway, banking, 
ble securities and shares in = or other public company or corporation, it shall be com- 
Fula Feseomipanes petent to the Court, instead of directing the sale to be made 
by pubdic auction, to authorize the sale of such securities or shares through a 

Sais: ‘by: (Calteetor Jot broker at the market-rate of the day. Ifthe property to 
lands paying revenue to be sold shall be land paying revenue to Government and 
Sovenntnent: » the Government shall so direct, the sale shall be conducted 
by the Collector on the requisition of the Court. 

249. In all cases of intended sale by public auction, whether of moveable or ime 


moveable property, in execution of a decree, a proclama- 
Notification of sales by 


public auction, tion of the intended sale, specifying the time and place of 


sale, the property to be sold, the revenue assessed upon 
the estate when the property to be sold is an estate or a part of an estate paying re- 
venue to Government, and the amount for the recovery of which the sale is ordered, 
together with any other particulars that the Court may think necessary, shall be 
made in the current language of the District. ‘The proclamation shall also declare that 
the sale extends only to the right, title, and interest of the defendant in the property 
specified therein, Such proclamation shall be made on the spot where the property 
is attached by beat of drum or in such other mode as may be customary ; and a 
written notification to the same effect shall be affixed in the Court-house of the Judge 
who shall have ordered the sale, and in some conspicuous spot in the town or village 
in which the attachment may have taken place. When the property ordered to be 
sold may consist of land or of any right or interest in land, the written notification shall 
also be affixed in the office of the Collector of the District in which such land ig 
situate and in the Court-house of the principal Civil Court of the District where the 
Court which ordered the sale is subordinate to such Court. The sale shall not take 
place until after the expiration of at least thirty days in the 
case of immoveable property, and of at last fifteen days in 
the case of moveable property, calculated from the date on whieh the notification shall 
have been affixed in the Court-house of the Judge ordering thé sale. 


Time of sale. 
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250. The usual process for attachment and sale when the property to be attached 

consists of goods, chattels, or other personal estate other 

a Hey lg than debts, may be issued either successively or simul- 

ie a issuedsimul- taneously as the Court directing the sale may in each 
instance think proper. 

251. In all cases of sale of moveable property, the price of every lot shall be paid 
for ‘at the time of sale or as soon after as the officer holding 
the sale shall direct, and in default of such payment the 
property shall forthwith be again put up and sold. On 
payment of the purchase money, the officer holding the sale shall grant a reccipt for 
the same, and the sale shall become absolute. 


Mode of pyre on 
sale of moveable property. 


Irregularity not to viti- 252 No irregularity in the sale of moveable property 
ate sale of moveable pro- under an execution shall vitiate the sale; but any person 
perty, but any person in- : ; : ; 
jured may recover dama- who may sustain any injury by reason of such irregularity 
pea ty Ault may recover damages by a suit in Court. 

253. In all cases of sale of’ immoveable property, the party who is declared to be 

the purchaser shall be required to deposit immediately 

Deposit by purchaser : : 4 . 

in case of sale of immove- twenty-five per centum on the amount of his bid, and in 

able property. default of such deposit the property shall forthwith be 
again put up and sold 

254. ‘The full amount of purchase money shall be made good by the purchaser 

before sunset of the fifteenth day from that on which the 

At what time fullamount : 
of purchase money to be  8Ale of the property took place, or, if the fifteenth day be a 
made goud. Sunday or other close holiday, then on the first office day 
after the fifteenth day ; and in default of payment within such period, the deposit, after 
defraying the expenses of the sale, shall be forfeited to 
Government, and the property shall be resold and the 
defaulting purchaser shall forfeit all claim to the property or to any part of the sum 
for which it may subsequently be sold. If the proceeds of 
the sale which is eventually consummated be less than the 
price bid by such defaulting purchaser, the difference shall 
be leviable from him under the rules for enforcing the payment of money in satisfac- 
tion of a decree of Court. 

255. Every resale of immoveable property in default of payment of the pur- 
chase money shall be made after the issue of a fresh 
notification in the manner and for the period prescribed for 
original sales. 

256. No sale of immoveable property shall become absolute until the sale has 
been confirmed by the Court. At any time within thirty 
days from the date of the sale, application may be made to 
the Court to set aside the sale on the ground of any material irregularity in publish- 
ing or conducting the sale, but no sale shall be set aside on the ground of such irregu- 


Procedure on default. 


Defaulting purchaser an- 
swerable for loss by resale. 


Notification on resale 
of immoveable property. 


Confirmation of sale. 
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larity unless the applicant shall prove to the satisfaction of the Court that he has 
sustained substantial injury by reason of such irregularity. 

257. Ifno such application as is mentioned in the last preceding Section be made, 

or if such application be made and the objection be dis- 
ed! oie ee allowed, the Court shall pass an order confirming the sale ; 
the objection is disallowed, and in like manner if such application be made, and if the 
shall become absolute. Bene . 
objection be allowed, tle Court shall pass an order setting 
aside the sale for irregularity. If the objection be allowed, the order made to set aside 
yeaa seen tices the sale shall ue final ; if the objection be disallowed, the 
aside a sale shall be open Order confirming the sale shall be open to appeal; and 
to appeal. such order, unless appealed from, and if appealed from, 
then the order passed on the appeal, shall be final; and the party against whom 
the same has been given shall be precluded from bringing a suit for establishing his 
claim. 

258. Whenever a sale of immoveable property is set aside, the purchaser shall be 

ie-id-cale tisaeactte: entitled to receive back his purchase money with er with- 
price to be returned to out interest in such manner as it may appear proper to the 
purchaser. Court to direct in each instance. 

259. After a sale of immoveable property shall have become absolute in manner 

oe aforesaid, the Court shall grant a certificate to the person 
to rit ee ae who may have been declared the purchaser at such sale 

to the effect that he has purchased the right, title, and 
interest of the defendant in the property sold, and such certificate shall be taken and 
deemed to be a valid transfer of such riglit, title, and interest. 

260. The certificate shall state the name of the person who at the time of sale is 
declared to be the actual purchaser, and any suit brought 
against the certified purchaser on the ground that the pur- 
chase was made on behalf of another person not the certi- 
fied purchaser, though by agreement the name of the certified purchaser was used 
shall be dismissed with costs. 

261. Where the property sold shall consist of goods, chattels, or other moveable, 

Delivery of moveable Property in the possession of the defendant, ee to the 
ee possession immediate possession of which the defendant is entitled, and 

of which actual seizure has been made, the property shall 
be delivered to the purchaser. 

262. Where the property sold shall consist of goods, chattels, or other moveable 

property to which the defendant is entitled subject to a lien 
i aiotcitd BAP heirs or right of any person to the immediate possession thereof, 
ant is entitled subject to the delivery to the purchaser shall as far as practicable be 
— made by giving notice to the person in possession prohi- 
biting him from delivering possession of the property to any person except the pur- 
chaser thereof, 


Certificate to state the 
name of actual purchaser. 
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263. If the property sold shall consist of a house, land, or other immoveable 

Daliverpel tamnaveabie property, in the occupancy of a defendant or some person 
property in the occupancy Nn his behalf, or of some person claiming under a title 
of defendants, éc. created by the defendant subsequently to the attachment 
of such property, the Court shall order delivery thereof fo be made by putting the 
party to whom: the house, land, or other immoveable property may have been sold, or 
any person whom he may appoint to receive delivery on his behalf, in possession 
thereof, and, if need be, by removing any person who may refuse to vacate the same. 

264. Ifthe property sold shall consist of land or other immoveable property in the 

Delivery Bee canes occupancy of ryots or other persons entitled to occupy the 
property in the occupancy Same, the Court shall order delivery thereof to be made by 
of ryote, dc. affixing a copy of the certificate of sale in some conspicu- 
ous place on the land or other immoveable property, and proclaiming to the occu- 
pants of the property by beat of drum, or in such other mode ag may be customary, 
at some convenient place or places, that the right, title, and interest of the defendant 
has beerf transferred to the purchaser. 

265. Where the property sold shall consist of debts not being negotiable instru- 

ments or of sharegin any railway, banking, or other pub- 
eee Big sds lic company or corporation, the delivery thereof shall be 
ments, and of shares in by a written order of the Court prohibiting the creditor 
public companies. eats ; 
from receiving the debts and the debtor from making pay- 
ment thereof to any person or persons except the purchaser, or prohibiting the 
person in whose name the shares may be standing from making any transfer of 
the shares to any person except the purchaser, or receiving payment of any divi- 
dends thereon, and the manager, secretary, or other proper officer of the com- 
pany or corporation from permitting any such transfer or making any such payment 
to any person except the purchaser. 

Delivery of negotiable 266. Where the property sold shall consist of negotiable 
securities of which actual securities of which actual seizure has been made, the same 
peizure has Deen mace. shall be delivered to the purchaser thereof. 

967. Ifthe endorsement or conveyance of the party in whose name any negotiable 

security or any share in a public company or corporation is 
oe of securities standing, shall be required to transfer the same, the Judge 

may endorse the security or the certificate of the share, or 
may execute such other document as may be necessary for transferring the same. 
The endorsement or execution shall be in the following form or to the like effect— 
« A.B. by C. D. Judge of the Court of (or as the case may be); inasuit by E. F. 
versus A.B.” Until the transfer of such security or share, the Judge may, by order, 
appint some person to receive any interest or dividend due thereon, and to sign 
receipts for the same; and any endorsement made or document executed or receipts 

H 
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signed as aforesaid shall be as valid and effectual for all purposes, as if the same had 
been made or executed or signed by the party himself. 

268. If the purchaser of any immoveable property sold in execution of a decree 

Resisting or obstructing shall be resisted or obstructed in obtaining possession of the 
purchasers in obtaining property, the provisions contained in Sections 226, 227, and 
possession of property. : ‘ : ; 

228, relating to resistance or obstruction to a party in 

whose favor a suit has been decreed in obtaining possession of the property adjudged 
to him, shall be applicable in the case of such resistance or obstruction. 

269. If it shall appear that the resistance or obstruction to the delivery of posses- 

Cpeieuetinn tay selatin: zion we corasiones by any penion other than the defendant 
ants other than defend- claiming a right to the possession of the property sold as 
ants, : . 

. proprietor, mortgagee, lessee, or under any other title, or 
if in the delivery of possession to the purchaser any such person claiming as aforesaid 
shall be dispossessed, the Court, on the complaint of the purchaser, or of such person 
claiming as aforesaid, if made within one month from the date of such resistance or 
obstruction or of such dispossession, as the case may be, shall enquire into the matter 
of the complaint and pass such order as may be proper in the circumstances of the case. 
The order shall not be subject to appeal, buf the party against whom it is given shall 
be at liberty to bring a suit to establish his right at any time within one year from 
the date thereof. 

270. Whenever property is sold in execution of a decree, the person on whose 
Aiaehing erode to bs appucation such property was attached shall a entitled to 
first paid out of proceeds of _be first paid out of the proceeds thereof, notwithstanding a 
property ell subsequent attachment of the same property by another 
party in execution of a prior decree. 
271. If, after the claim of the person on whose application the property was 
attached has been satisfied in full from, the proceeds of 
Surplus to be rateably the sale, any surplus remain, such surplus shall be distribut- 
distributed among decree- : 
holders who havetaken out ed rateably amongst any other persons who, prior to the 
execution prior totheorder  gyder for such distribution, may have taken out execution 
for distribution. : ; 
of decrees against the same defendant and not obtained 
re where propertyis satisfaction thereof. Provided that, when any property is 
ee eee sold subject to’a mortgage, the mortgagee shall not be 
entitled to share in any surplus arising from such sale. 
272. If it shall appear to the Court, upon the application of a decreeholder, that 
any other decree under which property has been attached 
Court may on applica- ; 5 e 
tion order another Merae: was obtained by fraud or other improper means, the Court 
holder to be satisfied out : . 
proceeds of property "AY order that the applicant shall be satisfied out of the 
attsched under a cess proceeds of the property attached so far as the same may 
ateainen Mencuenyy: suffice for the purpose, if such other decree be a decree of 
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that Court, or, if it be a decree of another Court, may stay the proceedings to enable 
the applicant to obtain a similar order from the Court by which the decree was made. 


@ 
Of Arrest in execution of Decrees for Money. 
273. Any person arrested under a warrant in execution of a decree for money 
On what grounds ap- ™&Y> On being brought before the Court, apply for his 
plication for discharge may discharge on the ground that he has no present means of 
be made. ‘ . . ° 
paying the debt, either wholly or in part, or, if possessed of 
any property, that he is willing to place whatever property he possesses at the dis- 
posal of the Court. The application shall contain a full account of all property of 
whatever nature belonging to the applicant, whether in exe 
pectancy or in possession, and whether held exclusively by 
himself or jointly with others, or by others in trust for him (except the necessary 
wearing apparel of himself and his family and the neccessary implements of his trade), 
and of the places respectively where such property is to be found, or shall state that, 
with the exceptions above-mentioned, the applicant is not possessed of any property, 
’ and the application shall be subscribed and verified by the 
applicant in the manner hereinbefore prescribed for sub- 
scribing and verifying plaints. 


*274. [Upon such application being made, the Court shall examine the applicant in 
Bepesdue i; the presence of the plaintiff or his pleader as to his then 
tin PPA" circumstances, and as to his future means of payment, and 

shall call upon the plaintiff to show cause why he does not 
proceed against any property of which the defendant is possessed and why the defend- 
ant should not be discharged; and should the plaintiff fail to show such cause, the 
Court may direct the discharge of the defendant from custody. Pending any enquiry 
which tlhe Court may consider it necessary to make into the allegations of either 
party, the Court may leave the defendant in the custody of the officer of the Court 
to whom the service of the warrant was entrusted, on the defendant making the 
necessary deposit for paying the fees of such officer ; or if the defendant furnish good 
and sufficient security for his appearance at any time when called upon while such 
enquiry is being made, his surety or sureties undertaking in default of such appear- 
ance to pay the amount mentioned in the warrant, the Court may release the defend- 
ant on such security. | 


* Repealed by Act XXIII, of 1861. 


275. The discharge of the defendant under the last preceding Section shall not 

protect him from being arrested again and imprisoned if it 

Sea ae oe should be shown that, in the application made by him, he 

guilty of fraudulent con- had been guilty of any concealment or of wilfully making 
cealment of property, &c. i ; 

any false statement respecting the property belonging to 

him, whether in possession or in expectancy or held for him in trust, or had fraudu« 

lently concealed, transferred, or removed any property, or had committed any other 

act of bad faith ; nor shall such discharge exempt from attachment and sale any pro- 

perty then in the possession of the defendant, or of which he may afterwards become 


possessed. 


Form of application. 


Verification. 
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Of the execution of Decrees by Imprisonment. 

276. When a defendant is committed to prison in execution of a decree, the Court 

acta shall fix whatever monthly allowance it shall think suffi- 

ubsistence-money of a : @ : ‘ 

defendant in gaol how cient for his subsistence, not exceeding four annas per day, 
fixed and furnished. which shall be supplied by the party at whose instance the 
decree may have been executed, to the proper officer of the Court or of the gaol 
where the defendant may be in custody, by monthly payments in advance, before 
the first day of each month; the first payment to be made for such portion of the 
current month as may remain unexpired before the defendant is committed to 
prison. 

277. The Court may, in case of illness or for other special cause, fix the monthly 

Court may vary the al- allowance at such sum not exceeding six annas per day as 
lowance in case of illness shall appear necessary. ‘The order fixing such allowance 
or for other special cause. . ; . 

may from time to time be revised and altered on due 
cause being shown. 

278. A defendant shall be released at any time on the decree being fully satisfied 
or at the request of the person at whose instance he may 
have been imprisoned, or on such person omitting to pay 

Imprisonment not to be the allowance as above directed. No person shall be 
longer than two years. imprisoned on account of a decree for a longer period 

Six months if decree for than two years, or for a longer period than six months if the 
Re. not exceeding 500 decree be for the payment of money not exeeeding five 

hundred Rupees, or for a longer period than three months if 
Pre noe ifnot ex- the decree be for the payment of money not exceeding fifty 
Rupees. 

279. Sums disbursed by a plaintiff for the subsistence of a defendant in gaol shall 

Subsistence-money to be added to the costs of the decree and shall be recoverable 
be added to amount of by the attachment and sale of the property of the defend- 
= ant under the foregoing rules; but the defendant shall 
not be detained in custody or arrested on account of any sums so disbursed. 

280. Any person in confinement under a decree may apply to the C ourt for his 

discharge. The application shall contain a full account of 
_ Application by person aj] property of whatever nature belonging to the applicant, 
imprisoned under a decree, ; ; ; 
for discharge on a sur- whether in expectancy or in possession, and whether held 
resonate as exclusively by himself or jointly with others, or by others 
in trust for him (except the necessary wearing apparel 
of himself and his family and the necessary implements of his trade), and of the 
places respectively where such property is to be found; 

Verification. and such application shall be subscribed and verified by 
the applicant in the manner hereinbefore provided for subscribing and verifying 
plaints. ; 


Release of defendant. 
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On such application being made, the Court shall cause the plaintiff to be 
furnished with a copy of the account of the defendant's 
Procedure on such ap- an d shall &x : Sa ; 

plication. property, and s a reasonable period within which 

the plaintiff may causé the whole or any part of such pro- 

perty to be attached and sold or may make proof that the defendant, for the purpose 

of procuring his discharge without satisfying the decree, 

Defendant to be dis- .4,, iIfull led hie ceioh : 
charged on plaintiff failing as willully concealed property, or his right or interest 
to prove fraud or conceal- therein fraud 1 

epla Py astenaint. ole ulently transferred a removed property, 

or committed any other act of bad faith. If within such 

period the plaintiff shall fail to make such proof, the Court shall cause the defendant 

- to be set at liberty. If the plaintiff shall within the time 

space a eve aor specified or at any subsequent period prove to the satis- 

prisonment may be ex- faction of the Court that the defendant has been guilty of 
tended to two years; ; : 

any of the acts above-mentioned, the Court shall, at the 

instance of the plaintiff, either retain the defendant in confinement, or commit him 

to prison, as the case may be, unless he shall have already 

Piva been in confinement two years on account of the decree; 

and may also, if it shall think proper, send the defendant 


to the Magistrate to be dealt with according to law. 
282. A defendant once discharged shall not again be imprisoned on account of 
Though the defendant the same decree, except under the operation of the last 
be discharged, his proper- preceding Section, but his property shall continue Liable, 
ty is hable for the decree. ; ‘ 
under the ordinary rules, to attachment and sale until the 
decree shall be fully satisfied, unless the decree shall be fora sum less than one 
Wheu Court may declare hundred Rupees and on decount of a HPANSAC HOR bearing 
a defendant absolved from date subsequently to the passing of this Act. When the 
eee decree shall be for a sum less than one hundred Rupees, and 
on account of a transaction bearing date as above, the Court may declare a defendant 
who shall be discharged as aforesaid absolved from further liability under that deeree. 


*283. [All questions regarding the amount of any mesne profits which by the terms 
of the decree may have been reserved for adjustment in 

_ How eee: the seein of ee bebe or of any ee a ie 
ng Sioucle - interest which may be payable in respect of the subjec 
areas EA a ee matter of a- nae beeweot the date of the institution of 
prea. pe to be determined. the suit and execution -of the decree, as well as uestions 
relating to sums alleged tu have been paid in discharge or 

satisfaction of the decree or the like, shall be determined by order of the Court 
executing the decree and not by separate suit ; and the order passed by the Court 


shall be open to appeal. ] 
* Repealed by Act XXIII. of 1861. 


Of execution of a Decree out of the Jurisdiction of the Court 
, by which it was passed. 


984, A decree of any Civil Court within any part of the British territories in 
How a decree of one India, or established by the authority of the Governor- 
Court may be executed General of India in Council in the territories of any 


arrool a haat m foreign prince or state, which cannot be executed withia. 
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the jurisdiction of the Court whose duty it is to execute the same, may be execu 
within the jurisdiction of any other such Court in the manner following. 

285. The plaintiff in such case may apply to the Court whose duty it is to execute 
the decree, to transmit a copy thereof, together with a 
certificate that satisfaction of such decree has not been 
obtained by execution within the jurisdiction of the said 
Court, and a copy of any order for execution of such decree that may have been 
passed, to the Court by which the applicant may wish the decree to be executed. 

286. The Court, unless there be any sufficient reason to the contrary, shall cause 

Copy of decree and such copies and certificate to be prepared: and the same, 
dcadelied . ea eauon to after being signed by the Judge and sealed with the seal 

of the Court, shall be transmitted to the Court indicated 
by the applicant if that Court be within the same District, otherwise to the prinei- 
pal Civil Court of original jurisdiction in the District in whch the applicant may 
wish the decree to be executed ; and the Court to which such copies and certificate 
are transmitted shall cause the same to be filed therein, without any proof of the 
judgment or order for execution, or of the copies thereof, or of the seal or jurisdic- 
tion of any Court, or of the signature of any Judge, unless it shall, under any pecu- 
liar circumstances to be specified in an order, require such proof. 

287. The copy of any decree, or of any order for execution, when filed in the 

asian horas nae. Court to which it shall’ have been transmitted for the 
mitted to be executed as purpose for being exccuted as aforesaid, shall for such pur- 
that of the Court. : ; s 

pose have the same effect as a decree or order for execution 
made by such Court, and may, if the Court be the principal Civil Court of original 
jurisdiction in the District, be executed by such Court or any Court subordinate 
thereto, to which it may entrust the execution of the same. 

_ 288. When application shall be made to any Court to execute the decree of any 

Execution how to be  °ther Court as aforesaid, the Court to which the applica- 
enforced by Court applied tion shall be made or referred shall proceed to execute the 
1 same according to its own rules in the like cases; provided 
that such Court shall have no power to enquire into the validity of the decree unless 
it appear upon the face of the decree that the Court by which it was made had no 
jurisdiction to make the same. 

289. The Court to which such application is made or referred for execution as 

aforesaid, shall take cognizance of and punish all wrongful 
gularitis dase a aa acts or irregularities done or committed in executing such 
cree to be punished by decree; and all persons disobeying or obstructing the 
are ade execution of such decree shall be punishable by such Court 
in the same manner as if the decree had been made by such Court. 

290. The Court to which such application is made may, upon good and sufficient 

Cour applied tosmay: “OO being shown, stay the execution of the decree for 
in certain cases stay exe- a reasonable time, to enable the defendant to apply to the 
calen Se Court by which the decree was passed or to any Court 
having appellate jurisdiction in respect of the decree or the execution thereof, for an 


Application for such exe- 
cution. 
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order to stay the execution, or for any other order relating to the decree or the 

execution thereof, which such Court of first instance or Court of Appeal might have 

made if execution had been issued by such Court of first instance, or if application 

for execution had been made to such Court; and in case the property or person of 

the defendant shall have been seized under an execution, the Court which issued the 

execution may order the restitution of the property or the discharge of the person 

of the defendant pending the result of such application. 

291. Before making an order to stay exccution or for the restitution of property 

. or the discharge of the defendant under the last preceding 

ti a Coie ae requis Section, the Court may require such security from, or impose 

security from, or impose such conditions upon, the defendant as it may deem 
conditions upon, defendant. 

reasonable. 

292. <Any order of the Court in which the decree was passed, or of such Court 

; of Appeal as aforesaid, shall be binding upon the Court to 

Peon aot which the application for execution was made, and shall 


Court to be binding upon je a sufficient indemnity for all persons acting in exe- 
Court applied to. y p 5 


cution of process issued by such last mentioned Court. 
293. No discharge of a defendant under the provisions 
iccheeged ia Ui ahaa of Section 290 shall prevent him from being retaken in 
execution of the decree. 
294. <All orders of a Court for executing the decree of another Court’ 
Wat apesl trom or: shall be subject to the same rules, in respect to appeal, 
ders for execution under as if the decree had been originally passed by the Court 
ane ct making such order. 
295. If, in execution of a decree, a warrant of arrest or other process is to be 
enforced within the limits of a garrison, cantonment, 
Warrant of arrest or military station, or military bazar, the Officer entrusted 
other process in execution ; : 
of decrees, how to be en- with the execution of such warrant or other process shall 
sehen ee aaa carry the same to the commanding officer, or in his 
absence to the senior officer actually present in the gar- 
rison, cantonment, station, or military bazar; and the commanding officer or such 
senior officer, upon such warrant or other process being produced to him, shall back 
the same with his signature, and, in the case of a warrant of arrest, shall cause the 
person named in the warrant to be arrested if within the limits of his command and 
delivered, according to the exigency of the warrant, to the civil officer charged with 
the execution thereof. 
296. The rules contained in this Chapter shall be 
Papa ee ei applicable to the execution of any judicial process for the 
to all civil process for sale gale of property or for the payment of money which may 


of property, &c. be ordered by a Civil Court in any civil proceeding. 


64 THE CODE OF CIVIL PROCEDURE. 


CHAPTER V. 


OF PAUPER SOITS. 
297. A suit may be brought in forma pauperis in the 


Suits may be brought § Qourt having jurisdiction over the claim, subject to the 


in formd pauperis. 


following rules. 
298. No pauper suit shall be brought for the recovery 
‘What suits excepted. of any sum of money on account of damages for loss of 


caste, slander, abusive language, or assault. 

299. The application to the Court for permission to sue 

in forma pauperis shall be by petition, which shall be 
written on a stamp paper of the value of eight annas. 
300. The petition shall contain the particulars required by Section 26 of this 
Act, in regard to plaints, and shall have annexed to it a 
schedule of any moveable or immoveable property belong- 
ing to the petitioner, with the estimated value thereof, and shall be subscribed and 
verified in the manner hereinbefore prescribed for the subscription and verification 
of plaints. 

301. The petition shall be presented to the Court by the petitioner in person; but 
if the petitioner satisfy the Court that he is prevented by 
sickness from attending the Court in person, or if the peti- 
tioner be a female, who, according to the custom and manners of the country, ought 

‘epéuiinatlen oh pete not to be compelled to appear in public, the petition may 
tioner, if afemale, how to be presented by a duly authorized agent who may be able 
be taken, to answer all material questions relating to the application, 
and who shall be liable to be examined in the same manner as the party represented 
by him might have been examined had such party attended in person. 

302. Ifthe petition be not framed or presented in the 
manner laid down in the last two preceding Sections, the 
Court shall reject the petition. 

303. If the petition be in form and duly presented, the Court shall proceed to 

if in form,Court how to examine the petitioner, or the agent of the petitioner, as 
proceed. the case may be, regarding the merits of the claim and the 

If presented by an agent, property of the petitioner. When the petition is presented 
ant may | sad Pane by an agent, the Court may also, if it think proper, order 
manner as an absent that the petitioner be examined in the manner hereinbefore 
Witness. prescribed for the examination of absent witnesses. 

304. Ifit appear to the Court upon such examination that the defendant, or the 

matter of the suit, is not within the jurisdiction of the 

Court msy reject the Court, or that the claim is barred by the statute of limi 
application, y the statute of hmita- 

tions, or that the allegations of the petitioner do not 


Application to be by 
petition on stamp paper. 


Petition what to contain. 


How to be presented. 


Petition to be rejected 
if not in form. 
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constitute a reasonable ground of action, or (if none of the objections above stated 
exist) that the petitioner has failed to show that he is not possessed of sufficient means 
to enable him to pay for the stamps required for the institution and prosecution of 
the suit, or that the petitioner has recently disposed of any property fraudulently or 
with a view to obtain the benefit of this Chapter, the Court shall refuse to allow the 
petitioner to sue as a pauper. 

305. If upon such examination the Court shall see no reason to refuse the applica- 
tion on any of the grounds stated in the last preceding 
Section, it shall fix a day (of which at least ten days’ pre- 
vious notice shall be given to the opposite party) for receiving such evidence as 
the’petitioner may adduce in proof of his pauperism, and for hearing any evidence 
which the opposite party may bring forward in disproof of the pauperism of the 
petitioner. 

306. On the day appointed for the hearing, or as soon after as the business of the 

Aiee @: Samiary: BAe Court will permit, the Court shall consider any objections 
quiry, the Court to passa made by tlie opposite party, and shall examine any wit- 
penne nesses produced by either party and make a memorandum 
of the substance of their evidence, and shall either allow or refuse to allow the peti- 
tioner to sue as a pauper. 

307. Previously. to passing a final order in the case, the Court may, if it deem fit, 
institute a local enquiry, in the manner laid down in Sec- 
tion 180 of this Act, regarding the property of the petitioner 
or regarding the amount or value of any property claimed. 

308. If the application of the petitioner be granted, it shall be numbered and 

Cocke ornmecsauinets registered and shall be deemed the plaint in the suit, and 
be observed if application the suit shall proceed in all other respects as an ordinary 
Seen suit, except that the plaintiff shall not be liable to any 
further stamp duty in respect of any petition, appointment of a pleader, or other 
proceeding connected with the suit or with the execution of any decree passed in it. 

309, On the decision of the suit, the Court shall calculate the amount of stamps 

On the decision of the which would have been paid by the plaintiff if he had not 
suit, costs how to be cal- been permitted to sue as a pauper, and such amount shall 
curate, be recoverable by Government from any party ordered by 
the decree to pay the same, in the same manner as costs of suit are recoverable. 

310. The refusal to allow the petitioner to sue as a pauper shall be a bar to any 

subsequent application of the like nature in respect of the 

Refusal to allow to sue ‘ a , 
as a pauper, to bar any same cause of action ; but the plaintiff shall be at liberty 
ie of to institute a suit in the usual manner in respect of such 

cause of action, unless precluded by the rules for the 
limitation of suits. 

No appeal from orders 311. The orders passed by the Court under the 
under this Chapter. provisions of this Chapter shall not be subject to appeal. 

I 


Notice to opposite party. 


Court may direct a local 
enquiry. 
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CHAPTER VI. 


REFERENCE TO ARBITRATION. 

312. Ifthe parties to a suit are desirous that the matters in difference between 

Sifinenea te aatieation them in the suit, or any of such matters, shall be referred 
on application of the par- to the final decision of one or more arbitrator or arbitrators; 
ties. they may apply to the Court at any time before final judg- 
ment for an order of reference. 

313. The application shall be made by the parties in person or by their pleaders 

specially authorized in that behalf by an instrument in 

er atais how to be writing, which shall be presented to the Court at the 
time of making the application, and shall be filed with the 
proceedings in the suit. 

314. The arbitrator or arbitrators shall be nominated by the parties in such 

— manner as may be agreed upon between them. If the 

soitunait of abies orgy «Parties cannot agree with respect to the nomination of the 

arbitrator or arbitrators, or if the person or persons nomi- 

nated by them shall refuse to accept the arbitration, and the parties are desirous that 

the nomination shall be made by the Court, the Court shall appoint the arbitrator or 
arbitrators. 

815. The Court shall, by an order under its seal, refer to the arbitrator or arbi- 
trators the matters in difference in the suit which he or 
they may be required to determine, and shall fix such time 
as it may think reasonable for the delivery of the award, and the time so fixed shall 
be specified in the order. n 

316. If the reference be to two or more arbitrators, provision shall be made in 

_ the order for a difference of opinion among the arbitrators, 

When the reference is ie 4hidon ointment of 
to twoor more, the order = PP an umpire, or by declaring that 
papas for difference the decision shall be with the majority, or by empowering 

the arbitrators to appoint an umpire, or otherwise as may be 
agreed upon between the parties ; or, if they cannot agree, as the Court may determine. 

317, When a reference is made to arbitration by an order of Court, the Court 
shall issue the same processes to the parties and witnesses 
whom the arbitrator or arbitrators or umpire may desire 
to have examined, as the Court is authorized to issue in suits tried before it; and 
persons not attending in consequence of such process, or making any other default, 


. or refusing to give their testimony, or being guilty of 
en ” ¢on- any contempt to the arbitrator or arbitrators or umpire 

during the investigation of the suit, shall be subject to the 
like disadvantages, penalties, and punishments, by order of the Court on the re- 
presentation of the arbitrator or arbitrators or umpire, as they would incur for the 
same offences in suits tried before the Court. 


Order of reference. 


Summoning witnesses. 
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318. When the arbitrator or arbitrators shall not have been able to complete the 
award within the period specified in the order from the 
want of the necessary evidence or information or other 
good and sufficient cause, the Court may from time to 
time enlarge the period for the delivery of the award, if it shall think proper. In 
any case in which an umpire shall have been appointed, it shall be lawful for him to 
enter onethe reference in lieu of the arbitrators, if they shall have allowed their 
time or their extended time to expire without making an award, or shall have deli- 
vered to the Court or to the umpire a notice in writing stating that they cannot 
agree. Provided that an award shall not be liable to be set aside only by reason of 
its not having been completed within the period allowed by the Court, unless on proof 
that the delay in completing the award arose from corruption or misconduct of the 
arbitrator or arbitrators or umpire, or unless the award shall have been made after 
the issue of an order by the Court superseding the arbitration and recalling the suit. 
319. If, in any case of reference to arbitration by an order of Court, the arbitrator 
or arbitrators or umpire shall die, or refuse or become in- 
_In case of death, incapa~ = canable to act, it shall be lawful for the Court to appoint 
city, or refusal to act of aia 
arbitrators or umpire, anew arbitrator or arbitrators or umpire, in the place of 
are ae aD POM OUNES: hia person or persons so dying, or refusing or becoming 
incapable to act. Where the arbitrators are empowered 
by the terms of the order of reference to appoint an umpire and do not appoint an 
umpire, any of the parties may serve the arbitrators with a written notice to appoint 
an umpire; and if within seven days after such notice shall have been served, no 
umpire be appointed, it shall be lawful for the Court, upon the application of the 
party having served such notice as aforesaid, and upon proof to its satisfaction of 
such notice having Pen served, to appoint an umpire. In any case of appointment 
under this Section, the arbitrator or arbitrators or umpire so appointed shall have 
the like power to act in the reference, as if their name or names had been inserted 
in the original order of reference. 
320. When an award in a suit shall be made either by the arbitrator or arbitrators 
or by the umpire, it shall be submitted to the Court under 
Award how to be sub- the signature of the person or persons by whom it may be 
mitted to Cuurt. : : hte 
made, together with all the proceedings, depositions, and 
exhibits in the suit. 
321. It shall be lawful for the arbitrator or arbitrators or umpire, upon any refer- 
ence, by an order of Court, if he or they shall think fit, 
: Rearing may State and if it is not provided to the contrary, to state his or their 
award as to the whole or any part thereof in the form of a 


special case for the opinion of the Court. 
322. The Court may, on the application of either party, modify or correct an 
award where it appears that a part of the award is upon 
’ lica- ° . 
sia tabdity ox cortect ‘an matters not referred to the arbitrators, provided such part 
cla ate can be separated from the other part and does not affect 


Extension of time for 
making award. 
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the decision on the matter referred; or where the award is imperfect in form or 
contains any obvious error which can be amended without affecting such decision. 

And make order re-  u¢ Court may also on such application make such order 
specting the costs of arbi- as it thinks just respecting the costs of the arbitration, if 
maton any question arise respecting such costs and the award 

eontain no sufficient provision concerning them. 
323. In any of the following cases the Court slfill have 

In what casesCourtmay power to remit the award or any of the matters referred 
remit the award, or any ‘ : : ; . 
of the matters referred to arbitration to the reconsideration of the same arbitrator 
ieee for recon-  o» arbitrators or umpire, upon such terms as it may think 

proper (that is to say)— : 

Tf the award has left undetermined some of the matters referred to arbitration, or if 
it determine matters not referred to arbitration. 

If the award is so indefinite as to be incapable of execution. 

If an objection to the legality of the award is apparent upon the face of the award. 

324. No award shall be liable to be set aside except on 
cae cupecalet the ground of corruption or misconduct of the arbitrators 
corruption. or umpire. Any application to set aside an award shall 

Application to set aside be made within ten days after the same has been submitted 
the award. to the Court. 

325. If the Court shall not see cause to remit the award or any of the matters 
referred to arbitration for reconsideration in manner afore- 
said, and if no application shall have been made to set aside 
the award, or if the Court shall have refused such applica- 
tion, the Court shall proceed to pass judgment according to the award or according 
to its own opinion on the special case if the award shall have pa submitted to it in 
the form of a special case; and upon the judgment which shall be so given decree 
shall follow and shall be carried into execution in the same manner as other decrees 
of the Court. In every case in which judgment shall be given according to the 
award, the judgment shall be final. 

326. When any persons shall by an instrument in writing agree that any differences 

Aiementor patie between them or any of them shall be referred to the 
refer to arbitration may arbitration of any person or persons named in the agree- 
Re lean the ute ment or to be appointed by any Court having jurisdiction 
in the matter to which it relates, application may be made by the parties thereto or 
any of them that the agreement be filed in such Court. On such application being 
made, the Court shall direct such notice to be given to any of the parties to the 
agreement, other than the applicants, as it may think necessary, requiring such parties 
to show cause, within a time to be specified, why the agreements should not be filed. 
The application shall be written on a stamp paper of one-fourth of the value prescrib- 
ed for plaints in suits and shall be numbered and registered as a suit between some 
or one of the parties interested or claiming to be interested as plaintiffs or plaintiff, 
and the others or other of them as defendants or defendant, if the application have 


Judgment to be accord- 
ing to the award. 


CH. VII. OF PROCEEDINGS ON AGREEMENT OF PARTIES, 69 


been presented by all the parties, or, if otherwise, between the applicant as plaintiff 
and the other parties as defendants. Ifno sufficient cause be shown against the agree- 
ment, the agreement shall be filed and an order of reference to arbitration shall be. 
Provisions of this Chap- made thereon. The several provisions of this Chapter, 
ae ca . 80 far as they are not inconsistent with the terms of any 
agreement so filed, shall be applicable to all proceedings under an order of reference 
made by the Court and to the award of arbitration and to the enforcement of such 
award. 
827. When any matter has been referred to arbitration without the intervention 
ore of any Court of Justice, and an award has been made, any 
Eresep a ictrdlgaoss person interested in the award may within six months from 
ferred to arbitration with- the date of the award make application to the Court having 
out intervention of Court. . ... . , . 
jurisdiction in the matter to which the award relates, that 
the award be filed in Court. The Court shall direct notice to be given to the parties 
to the arbitration other than the applicant, requiring such parties to show cause, with- 
in a time to be specified, why the award should not be filed. The application shall 
be written on the stamp paper required for petitions to the Court where a stamp is 
required for petitions by any law for the time being in force, and shall be numbered 
and registered as a suit between the applicant as plaintiff 
Enforcement of such and the other parties as defendants. If no sufficient cause 
award, P 
be shown against the award, the award shall be filed and’ 
may be enforced as an award made under the provisions of this Chapter. 


CHAPTER VII. 
OF PROCEEDINGS ON AGREEMENT OF PARTIES. 


How questions may be raised for the decision of a Civil Court by any 
Persons interested, . 

328. Parties interested or claiming to be interested in the decision of any question 
of fact or law, may enter into an agreement which shall be 

Pippin fa nae te subject to the same stamp duty as prescribed for plaints. 
raised by agreement for in suits, that upon the finding of a Court in the affirmative 
fern siuaietton, EE Ge negative of such question of fact or law, a sum of money 
fixed by the parties, or to be determined by the Court, 

shall be paid by one of the parties to the other of them; or that some property 
moveable or immoveable, specified in the agreement, shall be delivered by one of the 
parties to the other of them ; or that one or more of the parties shall do or perform 
some particular legal act or shall refrain from doing or performing some particular act: 
specified in the agreement. Where the agreement is for the delivery of some pro- 
perty moveable or immoveable, or for the doing or performing or the refraining to do 
or perform any particular act, the estimated value of the property to be delivered, or 


to which the act specified may have reference, shall be stated in the agreement. 
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$29. The agreement may be filed in any Court having jurisdiction in the matter 
and, when so filed, shall be numbered and registered as a 
suit between some or one of the parties interested or 
claiming to be interested as plaintiffs or plaintiff, and the 
others or other of them as defendants or defendant; and notice shall be given to al? 
the parties to the agreement other than the party or parties by whom it was pre- 
sented. 

330. After the agreement shall have been filed, all the parties to it shall be sub- 

Parties to be subject to ject to the jurisdiction of the Court, and shall be bound 
the Court's jurisdiction. by the statements contained therein. 

331. The case shall be set down for hearing as an ordinary suit; and ifthe Court 
shall be satisfied, after an examination of the parties or 
their pleaders, or taking such evidence as it may deem 
proper, that the agreement was duly executed by the 
parties, and that they had a bond fide interest in the question of fact or law stated 
therein, and that the same is fit to be tried or decided, itshall proceed to record 
and try or hear the same, and deliver its finding or opinion thereon in the same way 
as in an ordinary suit; and shall, upon its finding or deciding upon the question of 
fact or law, give judgment for the sum fixed by the parties, or so ascertained as 
aforesaid, or otherwise, according to the terms of the agreement, and upon the judg- 
ment which shall be so given, decree shall follow and may be executed in the same 
way as ifthe judgment had been pronounced ina contested suit. 


Agreement to be filed 
and numbered as a suit. 


Hearing and disposal of 
the case. 


CHAPTER VIII. 


OF APPEALS. 


* [332. Except when otherwise expressly provided in this or any other Regulation 

Appeal to He from all Act for the time being in force, an appeal shall lie 
decrees except when ex- from the decrees of the Courts of original Jurisdiction to 
pressly prohibited. the Courts authorized to hear appeals from the decisions 

‘Aviwesl to Suddar Covi of those Courts. If the appeal lie to the Sudder Court, it 
‘ste heard by three or more shall be heard and determined by a Court consisting of 
Judges. three or more Judges of that Court. ] 


* Repealed by Act XXIII. of 1861. 


How Appeals are to be preferred. 

333. Appeals shall be made in the form of # memorandum which shall be presented 
in the Appellate Court within the period hereinafter speci« 

Appeals to be preferred fied, unless the appellant shall show sufficient cause to the 
bch a rae the Agpallate satisfaction of the Appellate Court for not having presented 
Court within specified i+ within such limited period; that is to say, within thirty 
aes days if the appeal be to a District Court, and within “ninety 
days if the appeal be to the Sudder Court. The days shall be reckoned from atid 
exclusive of the day on which judgment was pronounced, and also exclusive of such 

° Ln ea aetaten fan ahtainine a conv of the decree annealed against. 
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384. The memorandum of appeal shall set forth concisely, and under distinct 


What the memorandum 
is to contain. 


heads, the grounds of objection to the decision appealed 
against, without any argument or narrative, and such 
grounds shall be numbered, consecutively. The appellant 


shall not without the leave of the Court urge or be heard in support of any other 
ground of objection, but the Court in deciding the appeal shall not be confined to the. 
grounds set forth by the appellant. 

335. The memorandum of appeal shall be in- the following form, or to the fol- 


Form of memorandum. 


(Name, &c., as in Register). 
(Name, &c., as in Register). 


lowing effect, and shall be accompanied by a copy of the 
decree appealed against— 
Memorandum of Appeal. 

Plaintiff. 

Defendant. 


[Name of Appellant] Plaintiff [or Defendant] above-named appeals to the 


Sudder Court at 
against the decree of 


for Zillah Court at as the case may be] 
in the above suit, dated the day 


of : for the following reasons, namely, [here state the reasons’. 
336. Ifthe memorandum be not drawn up in the manner hereinbefore prescribed, 


If memorandum be not 
in form or duly presented. 


the Court may reject it or may return it to the party for 
the purpose of being corrected. If the memorandum be 


not presented within the prescribed period, and no sufficient 


cause be shown for the delay, the appeal shall be rejected. 
337. If there be two or more plaintiffs or two or more defendants in a suit, and 


One of several plaintiffs 
or defendants may appeal 
and obtain a reversal of 
the whole decree if it pro- 
ceed on a ground common 
to all. 


the decision of the Lower Court proceed on any ground 
common ‘to all, any one of the plaintiffs or defendants may 
appeal against the whole decree, and the Appellate Court 
may reverse or modify the decree in favor of all the plain- 
tiffs or defendants. 


Of staying and executing Decrees under Appeal. 


338. 


Execution of decree not 
to be stayed by appeal ; 
but if sufficient cause be 
shown, execution may be 
stayed. 


Execution of a decree shall not be stayed by reason only of an appeal having 


been preferred against such decree; but the Appellate 
Court may, for sufficent cause shown, order that execution 
be'stayed. If application for execution be made before the 
time allowed for appeal has expired, and the Lower Court 
has not received intimation of an appeal having been 


preferred, the Lower Court, if sufficient cause be shown, may stay the execution. 


Court, before making 
order to stay execution, 
shall require securit eee 
due performance of 
or order of Appellate 


Before making an order to stay execution, the Court 
making the order shall require security to be given by the 
party against whom the decree was passed for the due 
performance of the decree or order of the Appellate 
Court. 
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Court making an order 
for gaa eit a Soul 
against which an ap 
has been preferred, ma 
require security for resti- 
tution of property, &c. 
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* 339. [When an order is made for the execution of a 
decree against which an appeal has been preferred, it shall 
be la for the Court which popemnces the decree to 
require security to be given for the restitution of any pro- 
perty which may be taken in execution of the decree or of 
the value thereof, and for the due performance of the 
decree or order of the Appellate Court. 


_* Repealed by Act XXIII. of 1861. 


340. In suits instituted or defended under the authority and at the expense of 


No such security to be 
required from Government 
or any public officer. 


Government, no such security as is mentioned in the last 
two preceding Sections shallin any case be required from 
Government or from any public officer. 


Of procedure in Appeals from Decrees. 


34]. 


How the appeal is to be 
entered. 


When a memorandum of appeal is presented in the prescribed form and 


within the time allowed, the Appellate Court, or the proper 
officer of that Court, shall endorse thereon the date of 
presentment, and shall register the appeal in a book to 


be kept for the purpose, and called the Register of Appeals. Such register shall 


Form of the register. 


be in the form contained in the schedule (C) hereunto 
annexed. 


342. It shall be in the discretion of the Appellate Court to demand security for 


Appellate Court may, at 
its discretion, require 
security for costs from 
appellant. 


Proviso. 


costs from the appellant or not, as it shall see fit, before the 
respondent is called upon to appear and answer. Pro- 
vided that the Court shall demand such security in all cases 
in which the appellant is residing out of the British terri- 
tories in India and is not possessed of any land or other 
immoveable property within those territories independent 


of the property to which the appeal relates ; and in the event of such security not 
being furnished at the time of presenting the memorandum of appeal or within such 
time as the Court shall order, the Court shall reject the appeal. 

343. When the memorandum of appeal has been registered, the Appellate 


Appellate Court to send 
intimation to Lower Court 
of appeal being registered. 

Lower Court to trans~ 
mit papers to Appellate 
Court. 


Court shall send intimation thereof to the Lower 
Court. If the appeal be from a Court the records of 
which are not deposited in the Appellate Court, the Lower 
Court shall, upon the receipt of the intimation, transmit to 
the Appellate Court with all practicable despatch all mate- 


rial papers in the suit, or such papers as may be specially called for by the Appellate 


Either party may give 
notice of exhibits of which 
he requires copies to be 
made and deposited in the 
Lower Court. 


Court. Either party may give notice in writing to the 
Lower Court, specifying any exhibits of which he re- 
quires. copies to be made and deposited in the Lower 
Court, and copies of such exhibits shall be prepared at 
the expense of the party giving the notice and shall be 


deposited in the Lower Court. 
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344. A day shall be fixed by the Appellate Court for the hearing of the appeal. 
The day shall be so fixed, with reference to the place of 
residence of the respondent and the time necessary for the 
service of the notice of appeal, as to allow the respondent 
® sufficient time to enable him to appear in person or by a pleader on such day. 
345. Notice of the day which has been fixed for hearing the appeal shall be 
P ' affixed in the Appellate Court, and a like notice shall be 
ublication and service 
of notice of the day fixed sent by the Appellate Court to the Lower Court and shall 
onmesc ing we appar, be served on the respondent in the same way as herein- 
before provided for the service of a summons to a defendant to appear and answer, and 
all rules applicable to such summons and to proceedings with reference to the service 
thereof shall apply to the service of such notice. The notice to the respondent shall 
contain an intimation that, if he does not appear in the Appellate Court on the day 
so fixed for the hearing of the appeal, the case will be heard 
and decided ex parte in his absence. Provided that, if the 
respondent has appointed a pleader to appear in his behalf in the Appellate Court, the 
service of the notice on such pleader shall be sufficient. 
$46. If, on the day fixed for hearing the appeal or any other day sapeanient 
thereto to which the hearing of the appeal may be adjourn- 
Pine al of non- ed, the appellant shall not appear in person or by a pleader, 
the appeal shall be dismissed for default. Ifthe appellant 
shall appear in person or by a pleader, and the respondent shall not appear in person 
or by a pleader, the appeal shall be heard ex parée in his absence. 
347. If an appeal be dismissed for default of prosecution, the appellant may, 
dif within thirty days from the date of the dismissal, apply to 
adismissed. for detect of the Appellate Court for the readmisgion of the appeal ; 
prosecution: and if it shall be proved to the satisfaction of the Court 
that the appellant was prevented by any sufficient cause from appearing when the 
appeal was called on for hearing, the Court may readmit the appeal. 

348. Upon the hearing of the appeal, the respondent 
paced Tawar Ooae may take a objection . the ae the on Court 
py op gcc aaa ponies which he might have taken if he had preferred a separate 
appeal. appeal from such decision. 

: 349. The Appellate Court, after hearing the appeal, shall 
The Appellate Court how proced to give its judgment in the manner hereinbefore 
to give judgment. ; ai , , — 

prescribed for giving judgment in Courts of original 

jurisdiction. 
350. The judgment may be for confirming or reversing or modifying the decree 
of the Lower Court. But no decree shall be reversed or 
No decision to berevers-  wodified, nor shall any case be remanded to the Lower 
Court on account of any error, defect, or irregularity either 

K 


Day for hearing the 
appeal how to be fixed. 


Form of notice. 
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in the decision or in any interlocutory order passed in the suit not affecting the merits 
of the case or the jurisdiction of the Court. 

351. If the Lower Court shall have disposed of the case upon any preliminary 

point so as to exclude any evidence of fact which shall ap- 
jusnantey Apple aan pear to the Appellate Court essential to the rights of the 

parties, and the decree of the Lower Court upon such 
preliminary point shall be reversed by the decree in appeal, the Appellate Court may, 
if it think right, remand the case, together with a copy of the decree in appeal, to the 
Lower Court, with directions to restore the suit to its original number in the regis- 
ter, and proceed to investigate the merits of the case, and pass a decree therein. 

352. It shall not be competent to the Appellate Court 
to remand a case for a second decision by the Lower Court, 
except as provided in the Jast preceding Section. 

353. When the evidence upon the record of the Lower 

, When the evidence is Court is sufficient to enable the Appellate Court to pro- 

sufficient, the Appellate i ; 

Court must determine the nounce a satisfactory judgment, the Appellate Court shall 

Ga eee finally determine the case, notwithstanding that the judg- 

grounds. ment of the Lower Court has proceeded wholly upon some 
other ground. 

354. If the Lower Court shall have omitted to raise or try any issue or to 

dial oF isnutal by Lower determine any question of fact which shall appear to the 


Court on reference from Appellate Court essential to the right determination of the 
Appellate Court. . 


Power to remand limit- 
ed as above. 


suit upon the merits, and the evidence upon the record is 
not sufficient to enable the Appellate Court to determine such issue or question of 
fact, the Appellate Court may frame an issue or issues for trial by the Lower Court 
and may refer the same to the Lower Court for trial. Thereupon the Lower Court 
shall proceed to try such issue or issues, and shall return to the Appellate Court its 
finding thereon, together with the evidence. Such finding and evidence shall become 
part of the record in the suit; and either party may, within a time to be fixed by the 
Appellate Court, file a memorandum of any objection to the finding; and after the 
expiration of the period so fixed, the Appellate Court shall proceed to determine the 
appeal. 
355. It shall not be competent to the parties in an appeal to produce additional 
evidence in the Appellate Court, whether of exhibits or 
- —_ Ne witnesses ; but if it appear that the Lower Court refused 
fence in Appellate Court; to admit competent evidence, or if the Appellate Court 
but Court may call for such ; vee : : 
evidence. require any exhibits to be produced or witnesses examined 
to enable it to pronounce a satisfactory judgment, or for 
any other substantial cause, the Appellate Court may allow additional exhibits to be 
received and any necessary witnesses to be examined, whether such witnesses shall 


have been previously examined in the Court below or not; provided that, whenever 
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additional evidence is admitted by an Appellate Court, the reasons for the admission 
shall be recorded on the proceedings of such Court. 
356. Whenever additional evidence is permitted to be received, it shall be coms 
- petent to the Appellate Court to take such evidence before 
ts at eer ione evidence itself, or to require the Lower or any other Court or to 
empower any person to take such evidence, and to trans- 
mit the evidence so taken to the Appellate Court. It shall also be competent 
to the Appellate Court to prescribe the manner in which such evidence shall be taken. 
357. In all cases where additional evidence is permitted to be taken, the Appel- 
late Court shall define the point or points to which the 
evidence is to be confined, and record the same on its pro- 
ceedings. 


* 358. [The Appellate Court shall have all the like 

Powers of Appellate powersin regard to the granting of time adjourning the 

ee eee a hearing of the suit, exainining the parties or their pleaders, 

of parties, é&c. and awarding costs or otherwise, as are hereinbefore con- 
tained in regard to Courts of original jurisdiction. | 


* Repealed by Act XXIIT. of 1861. 


359. The judgment of the Appellate Court shall be pronounced in open Court. 
Tt shall contain the point or points for determination, the 

oe ada ofthe Appel- decision thereupon, and the reasons for the decision, and 
shall be dated and signed by the Judge or by the Judges 

concurring therein at the time of pronouncing it. The judgment shall be written in 
the English language; but ifthe Judge shall not be able 

one Biliran dat it 18 to write an intelligible judgment in that language, the 
judgment shall be written in the vernacular language of the 

Judge. When the language in which the judgment is written is not the language in 
ordinary use in proceedings before the Court, the judgment shall be translated into 
such language, and the translation shall be signed by the 
Judge or Judges. Any Judge dissenting from the judg- 
ment of the Court shall state his opinion in writing, which shall form part of the 


Points to be defined. 


Dissent to be recorded. 


record. 
360. The decree of the Appellate Court shall bear date the day on which the 


- judgment was passed. It shall contain the number of 
Pa ei the decree is to the suit, the names and description of the parties appellant 

and respondent, and the memorandum of appeal, and shall 
specify clearly the relief granted or other determination of the appeal. It shall 
also state the amount of costs incurred in the appeal, and by what parties and in 
what proportions such costs and the costs in the original suit are to be paid. The 
decree shall be signed by the Judge or Judges who passed it and shall be sealed with 
the seal of the Court. If there be a difference of opinion among the Judges of the 
Court, it shall not be necessary for any Judge dissenting from the judgment of the 
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Court to sign the decree, but the opinion of such Judge shall be recited in the decree. 
Certified copies of the decree shall be furnished to the parties, in the same manner 
as hereinbefore provided in regard to the decrees of Courts of original juris- 
diction. 

361. A copy of the decree or other order disposing of the appeal, certified by the 

A gartasd Sone at ths Appellate Court or the proper officer of such Court, 
decree to be transmitted and sealed with the seal of the Court, shall be trans- 
eee ont mitted to the Court whicch passed the first decree in 
the suit appealed from, and shall be filed with the original proceedings in the suit, and 
an entry of the judgment of the Appellate Court shall be made in the original regis- 
ter of the suit. 

362. Application for execution of the decree of an Appellate Court shall be made 
to the Court which passed the first decree in the suit, and 
How to be executed, . 

shall be executed by that Court, in the manner and accord- 


ing to the rules hereinbefore contained for the execution of original decrees.| 


Appeals from Orders. 
363. No appeal shall lie from any order passed in the course of a suit and relating 
thereto prior to decree ; but if the decree be appealed 
No appeal from order é : , ee 
passed before decree, but against, any error, defect, or irregularity in any such order 
hone APS angi ctio, ‘affecting the merits of the case or the jurisdiction of the 
ifthe decree be appealed Court, may be set forth as a ground of objection in the 
ace: memorandum of appeal 
No appeal from order 364. No appeal shall lie from any order passed after 
passed after decree and gecree and relating to the execution thereof, except as 
relating to the cxecution ; isd . 
thereof, exceptas provided. is hereinbefore expressly provided. 
365. Allorders as to fines or the levying thereof, or as to imprisonment under 
Appeal from orders as this Act (except when the imprisonment is in execution of 
to fines or imprisonment, a decree), shall be subject to appeal. 
366. When an appeal from any order is allowed, the period for preferring the 
pijssdane: Aue Sanpeale appeal and Bs procedure thereon shall be in all respects 
from orders. the same as in an appeal from a decree. 


CHAPTER IX. 


OF APPEALS IN FORMA PAUPERIS. 
367. Any party toa suit who may be unable to pay for the stamps required for 
the prosecution of an appeal from the decision passed 
‘auger may appeal @ therein, may be allowed to appeal as a pauper from such, 
decision subject to all the rules contained in the last pre- 
ceding Chapter and in Chapter V., in so far as they are applicable. 
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368. The application to be allowed to appeal in forma pauperis shall be written 
on a stamp paper of the value of one Rupee if the appeal 
lie to the District Court, and on a stamp paper of the value 
of two Rupees if the appeal lie to the Sudder Court, and 
shall be presented in the Appellate Court within the period allowed for the presenta- 
tion of a memorandum of appeal, 

369. The application shall contain the particulars required to be set forth in the 
memorandum of appeal and shall be drawn up in the like 
manner. It shall have annexed to it a schedule of any move- 
able or immoveable property belonging to the applicant with the estimated value there- 
of, and shall also be accompanied by copies of the judgment and decree from which the 


Application towhom and 
when to be presented. 


Form of application. 


appeal is made 
370. Ifthe Appellate Court, upon a perusal of the application and of the judgment 


and decree of the Court below, shall sec no reason to think 
that the decision of that Court is contrary to law or to 
some usage having the force of law or is otherwise erroneous or unjust, it shall reject 
the application. If the application be not rejected upon any of the grounds above- 
mentigned, enquiry shall be made into the alleged pauperism of the applicant, and 
such enquiry may be conducted either by the Appellate Court or by the Court from 
whose decision the appeal is made under the orders of the Appellate Court. Provided 
that, if the applicant was allowed to sue in forma pauperis in the Court below, no 
further enquiry in respect of his pauperism shall be necessary, unless the Appellate 
Court shall see special cause to direct such enquiry. 
371. The order passed by the Appellate Court on an application to be allowed to 
appeal in furmd pauperis, whether for the admission or 
Peseiie nae bY rejection of the application, shall be final; but, if the 
; application be rejected, the Appellate Court may, if it think 
proper, allow the applicant a reasonable time for preferring an appeal on a stamp of 
the value prescribed for appeals from decrees. 


Procedure. 


CHAPTER X. 


OF SPECIAL APPEALS. 

372. Unless otherwise provided by any law for the time being in force, a special 
appeal shall lie to the Sudder Court from all decisions 
Fr pia ae to Bud- passed in regular appeal by the Courts subordinate to the 
Sudder Court, on the ground of the decision being contrary 
to some law or usage having the force of law, or of a substantial error or defett in law 
in the procedure or investigation of the case which may 
have produced error or defect in the decision of the case 

upon the merits, and on no other ground. 


Grounds of special 
appeal. 
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873. The application for the admission of a special appeal shall be presented in 

Aoptisacion: t0:B6:'nee: the Sudder Court within the period prescribed for the pre- 
sented to the Sudder sentation of a memorandum of appeal, and shall be accom- 
vont panied by copies of the judgments and decrees of the Lower 
Appellate Court and of the Court of first instance. The application shall be written on 
a stamp paper of the value prescribed for regular appeals ; but if the applicant be 
unable to pay for the stamps required for the prosecution of the appeal, the Sudder 
Court may admit him to appeal as a pauper, subject to all the rules contained in 
Chapter IX. in respect to appeals from decrees in forma pauperis in so far as the 
same may be applicable. 

374. The application shall set forth concisely the grounds of objection to the 
decision appealed against without argument or narrative, 
and such grounds shall be numbered consecutively. The 
applicant shall not, without the leave of the Court, be heard in support of any other 
ground of objection ; but the determination of the Court may be upon any ground 
on which a special appeal would lie. 


* 375. [Ifthe application be not drawn up in the manner hereinbefore prescribed, 
ities b the Court may reject it or may return it to the party for 
ae tow fo be the purpose of being corrected. When the application is 
correctly drawn up, it shall be registered in a book to be 
kept for that purpose, which shall be in the form contained in the Schedule D here- 
unto annexed, and the case shall proceed in all other respects as a regular appeal 
and shall be subject to all the rules hereinbefore provided for such appeals so far as 
the same may be applicable. | 


* Repealed by Act XXIII, of 1861, 


Form of application. 


CHAPTER XI. 


REVIEW OF JUDGMENT. 

376. Any person considering himself aggrieved by a decree of a Court of original 

jurisdiction, from which no appeal shall have been pre- 

Review chasm ferred to a Superior Court—or by a decree of a District 

Court in appeal from which no special appeal shall have been admitted by the Sudder 

Court—or by a decree of the Sudder Court from which either no appeal may have 

been preferred to Her Majesty in Council, or, an appeal having been preferred, no 

proceedings in the suit have been transmitted to Her Majesty in Council—and who, 

from the discovery of new matter or evidence which was 

une ge of new not within his knowledge, or could not be adduced by him 

at the time when such decree was passed, or from any 

other good and sufficient reason, may be desirous of obtaining a review of the judg- 

ment passed against him—may apply for a review of judgment by the Court which 
passed the decree. 
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377. The application shall be made within ninety days from the date of the de- 
Within what time ang  °TC® mnlees the party preferring the same shall be able to 
on what paper the appli- show just and reasonable cause, to the satisfaction of the 
cation should be made. ‘ ae oh eae 
Court, for not having preferred such application within the 
limited period. Ifthe application be made within the period abovementioned, it shall 
be written on the stamp paper prescribed for petitions to the Court where a stamp is 
required ; but if made after the expiration of that perisd it shall be written on the 
stamp paper prescribed for plaints. 
378. Ifthe Court shall be of opinion that there are not any sufficient grounds for 
The order of the Court ” review, it shall Baer the application ; but if it shall be of 
for granting or refusing opinion that the review desired is necessary to correct an 
the review is final. ‘ gs ; , te 
evident error or omission, or is otherwise requisite for the 
ends of justice, the Court shall grant the review, and its order in either case, whe- 
ther for rejecting the application or granting the review, shall be final. Provided 
that no review of judgment shall be granted without pre- 
vious notice to the opposite party to enable him to appear 
and be heard in support of the decree of which a review is solicited. 
379. Ifthe Court to which the application for a review of its judgment has been 
ae ; presented be a Court consisting of two or more Judges, 
Application for a review 
in a Court consisting of whenever the Judge or Judges who may have passed the 
Suet aa rh nd ee decree, or, if the decree have been passed by two or more 
Judges that passed the Judges, when any of such Judges shall continue attached 
mechs: to the Court at the time when the application for a review 
is presented, and shall not be precluded by absence or other cause, for a period of six 
months after the application, from considering the judgment to which the application 


Proviso. 


refers, it shall not be competent to any other Judge or Judges of the same Court 
to enter upon a consideration of the merits of the application, and record an order or 
opinion thereon. : 

380. When an application for a review of judgment is pranted, a note thereof 

Peossduce-on applica shall be made in the register of suits or appeals (as the 
tion for a review being case may be), and the Court shall give such order in revard 
Brenton: to the re-hearing of the suit as it may be deemed piGie: in 
the circumstances of the case. 


CHAPTER XII. 


MISCELLANEOUS. 


* 381. [The Sudder Court shall have power to make and _issue poe rules for 


Sudder Court empower-  Yegulating the practice and proceedings of the Subordinate 
ed to make rules of prac- Civil Courts, and also to frame forms for every proceeding 
tice, &c., for the Subordi- in the said Courts for which it shall think at a 


nate Civil Courts. form be provided, and for keeping all books, entries, and 
, * Repealed by Act XXIII. of 1861. 
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accounts to be kept by the officers, and from time to time 
to alter any such rule or form; provided that such rules 
and forms be not inconsistent with the provisions of this 
Act or of any other law in force.] 


Repealed by Act XXIII. of 1861. 


382. Except so far as relates to the examination of witnesses under commission, 
and to the execution of decrees out of the jurisdiction of 
Act not to extend, ex- é ; 
cept in certain cases, to the Courts by which they were passed, this Act shall not 
soem eee ene extend to any suit instituted in any Court of Judicature 
established by Royal Charter or in any Court for the more 
easy recovery of small debts and demands in Calcutta, Madras, and Bombay. 
383. Nothing in this Act shall be held to alter or affect the jurisdiction or proce- 
dure in civil cases of Village Moonsiffs or Village or Dis- 
Saving of jurisdiction trict, Punchayets under the provisions of the Madras Code; 
and procedure of Village Sn ieee te> te aa 
Moonsiffs and Village and or the jurisdiction or procedure of Military Courts of 
ag ae Panchayets in Request ; or the jurisdiction or procedure of a single 
officer duly authorized and appointed under the rules in 
Sorina Courts of Re- fore in the Presidencies of Fort St. George and Bombay 
sb cineleohinces “upponit: respectively, for the trial of small suits in military bazars 
ed to try small suits in at cantonments and staticns occupied by the troops of 
Madras and Bombay— : . ‘ ; 
those Presidencies respectively ; or by Punchayets in 
and of Military Punchay- regard to suits against military persons, according to the 
ee rules in force under the Presidency of Fort St. George. 
384. Nothing in this Act shall be held to affect the jurisdiction exercised by 
certain jagheerdars and other authorities invested with 
al oe ae speci- howers under the provisions of Regulation XIII. 1880 
of the Bombay Code (for vesting certain jagheerdars, 
surinjameedars, and enamdars with the power of deciding suits within the boundaries 
of their respective estates), and Act XV. of 1840 (for extending Regulations XV. 1827 
and XIII, 1830 of the Bombay Code to the agents of foreign sovereigns), or their 
procedure in the exercise of such jurisdiction ; or to affect suits instituted under Re- 
gulation XI. 1816 of the Bengal Code (for receiving, trying, and deciding claims to 
the right of inheritance or succession in certain tributary estates in Zillah Cuttack), 
or cases of the nature defined in Regulation XXIX. 1827 (for bringing under the 
operation of the Regulations the Bombay territories in the Dekkan and Khandesh), 
Regulation VII. 1830 (for bringing under the operation of the Regulations the 
territories comprised in the Southern Mahratta Country), Regulations I. and XVI. 
1831 of the Bombay Code (for extending the jurisdiction of the Agent of Government 
in the Dekkan and Khandesh and of the Political Agent in the Southern Mahratta 
Country over suits in which certain privileged persons are concerned), Act XIX. of 
1838 (relating to the jurisdiction and authority of the Assistant to thé Agent for Sirdars' 
in thé Delhan ), and Act XIII. of 1842 (toenable the holders of revenue which has been 
alienated to them by the State te collect that revenue within the Presidency of Bombay ), 


- 


Provided such rules are 
not inconsistent with this 
or any other law. 
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except that such suits and cases and the regular and special appeals to the Civil 
Courts allowed therein, shall be received, heard, and determined under the rules laid 
down in this Act, unless where those rules are inconsistent 
with any specific provisions contained in the Regulations 
and Acts above quoted. 
385. This Act shall not take effect in any part of the territories not subject 
to the general Regulations of Bengal, Madras, and Bom- 
slates Tot tahieer evap bay, until the same shall be extended thereto by the 
re pte stag until Governor-General . of India in Council or by the local 
Government to which such territory is subordinate, and 
notified in the Gazette. 
386. The following words and expressions in this Act shall have the meanings hereby 
assigned to them, unless there be something in the subject 


To what extent this Act 
applies to them. 


Interpretation. 
or context repugnant to such construction (that is to say)— 
Words importing the singular number shall include 
Number the plural number, and words importing the plural 
number shall include the singular number. 
Words importing the masculine gender shall include 
Gender. 
females. 
“ District.” The local jurisdiction of a Principal Civil Court of original 


jurisdiction shall be deemed a district for the purpose of thie 
paabree Constr Act; and the words “ District Court” shall mean such Court, 
In any part of the British territories. in India to which this Act may be extended 
under the provisions of Section 385, the expression 
**Sudder Court” shall be deemed to include the highest 
Civil Court of Appeal in such part of the said territories. 
387. This Act shall come into operation in the Presidency of Bengal from the Ist 
day of July 1859 and in the Presidencies of Madras and 
eer raga ofopera- Bombay from the Ist day of January 1860 or from such 
earlier day as the local Government in those Presidencies 
respectively shall fix and shall publicly notify in the Gazette of the Presidency three 
months at least before the date so fixed. But if, in any suit pending at the time 
when this Act shall come into operation, it shall appear 
to the Court that the application of any provision of this 
Act would deprive any party to the suit of any right in reference to the proce- 
dure of the suit, whether of appeal or otherwise, which but for the passing of this 
Act would have belonged to him, the Court i proceed acooretng to the law 
in force before this Act takes effect. 
388. From and after the time when this Act shall come into operation in any part 
; of the British territories in India, the procedure of the 
voice ene, 2 Civil Courts in such part of the ssid t@rritories shall be 
by tt ont. be regu- regulated by this Ags, and, except as- otherwise 
by this Act, by no’ other Law or Regulation. 
T. 


‘¢ Sudder Court.” 


Pending suits. 
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SCHEDULE B. 


No. of Suit. 
In the Court of at 
| Plaintiff. 
Defendant. 
(Name, description, and address). 


Whereas [here enter the name, description, and address of the plaintiff} has instituted 
a suit in this Court against you [here state the particulars of the claim as in the regis- 
ter]: you are hereby summoned to appear in this Court in person on the day of 
at in the forenoon [if not specially required to appear in 
person, state—“ in person or by a pleader of the Court duly instructed and able to 
answer all material questions relating to the suit ; or who shall be accompanied by some 
other person able to answer all such questions”] to answer the abovenamed plaintiff. 
[Uf the summons be for the final disposal of the suit, this further direction shall be 
added here: “and as the day fixed for your appearance is appointed for the final 
disposal of the suit, you must be prepared to produce all your witnesses on that day”]: 
and you are hereby required to take notice that,-in default of your appearance on the 
day before mentioned, the suit will be heard and determined in your absence; and 
you will bring with you (or send by your agent) [here mention any document the 
production of which may be required by the plaintiff] which the plaintiff desires to 
inspect, and any document on which you intend to rely in support of your defence. 
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SCHEDULE C. 


Court at 


Reeister oF Arpnars from Drorzes in the year 18 






Date of Memorandum. 
For what, or amount. 











SCHEDULE D. 


Supper Court at 


ReersteR oF Specrat APPEALS. 


APPELLANT. | RESPONDENT, | DECREE APPEALED FROM.| APPEARANCE. JUDGMENT. 
: : 
a3 3 
BEE : 
Ei 
ali 
a \& Eg 











ACT No. XXIII. or 1861. 


PassED BY THE LEGISLATIVE CouNcIL oF INDIA. 


[Received the assent of the Governor-General on the 28th August 1861.] 


An Act to amend Act VIII. of 1859 (for simplifying the Procedure of the Courts of 
‘ Civil Judicature not established by Royal Charter ). 

WHuerEas it is expedient to amend Act VIII. of 1859 (for simplifying the Proce- 

dure of the Courts of Civil Judicature not established by 

Royal Charter) and to consolidate the Acts previously 

passed for the amendment of the said Act ; It is enacted as follows :— 

1. Sections 23, 33, 193, 215, 274, 283, 332, 339, 358, 375, and 381 of Act VIII. of 
1859, Act IV. of 1860 (to amend Act VIII. of 1859), Sec- 
tion 10, Act XLII. of 1860 (for the establishment of Courts 
of Small Causes beyond the local limits of the jurisdiction of the Supreme Courts of 
Judicature established by Royal Charter), and Act XLII. of 1860 (to amend Act 
VITI. of 1859), are hereby repealed. 

2. Every process required to be issued under Act VIII. of 1859 shall be served 
at the expense of the party at whose instance it is issued, 
unless otherwise specially directed by the Court ; and the 

sum required to defray the costs of such service 
Requisite sum to bepaid shall be paid into the Court before the process is 


tain time before process 1s igsued, within a period to be fixed by the Court issuing 


Preamble. 


Acts repealed. 


Cost of serving process. 


the process. 

3. If it appear to the Court in any case eeiatiiu: to land or other immoveable 

Plaint to be returned, if property that such land or other property is not situate 
it appear to the Court that within the limits of the jurisdiction of the Court, or in any 
it has not jurisdiction. other case that the cause of action did not arise, and that 
the defendant is not dwelling or personally working for gain within such limits, the 
Court shall return the plant to the plaintiff in order to its being presented in the 
proper Court. 

4. Ifin any suit there are more defendants than one, and at the date of the institu- 

In what Court a suit 0 of the suit all the defendants shall not reside,within the 
against several defendants jurisdiction of the Court in which the suit is brought, but 
ay Poe one or more of the defendants shall reside within such juris- 
diction, the suit shall not be rejected by reason of all the defendants not residing 
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within the jurisdiction of the Court in which the suit is brought, but the District 
Court, if the suit is pending in any Court subordinate to such Court, or the Sudder 
Court, may order that the suit be heard in any Court subordinate to such Sudder or 
District Court, and competent in respect of the value of the suit to try tle same. 
5. If, on the day fixed for the defendant to appear and answer to a suié, it shall be 
found that the summons to the defendant has not been 
Procedure on discovery, served in consequence of the failure of the plaintiff to de- 
on the day Exed for dead: posit, within the time allowed, the sum required to defray 


ant to stole answer, 
that usual notice has not the cost of issuing the summons, the Court may order that 


been served in  conse- : Coe : 1 
quence of failure of plain- the suit be dismissed. Provided that no such order shal 
Cate ont the cost of be passed, although the summons shall not have been 
served upon the defendant, if on the day fixed for the de- 
fendant to appear and answer he shall have entered an appearance by a pleader or-by 
a duly authorized agent when he is allowed to appear by agent, or shall be in attend- 
ance in person. 
Provisions of last Section 6. The provisions of the last preceding Section shall 
to apply to appeals also, apply to appeals also. 
7. Whenever a suit is dismissed under the provisions of Section 5 of this Act, the 
pada iealte aaua oe alee plaintiff shall be at liberty to institute a fresh suit, unless 
missal of suit under Sec- precluded by the rules for the limitation of actions, or ig 
tion 5. the plaintiff shall satisfy the Court within the period of 
thirty days from the date of the order dismissing the suit, that there was a sufficient 
excuse for his not making the deposit required within the time allowed, the Court 
may order afresh summons to issue upon the plaint already filed. 
8. When a person arrested under a warrant in execution of a decree for money 
os shall, on being brought before the Court, apply for his 
sr aiecuaree hg eer discharge on either of the grounds mentioned in Section 
pieeesy ta Saag of a 273 of Act VILL. of 1859, the Court shall examine the appli- 
cant in the presence of the plaintiff or his pleader, as to his 
then circumstances and as to his futuremeans of payment, and shall call upon the plain- 
tiff to show cause why he does not proceed against any property of which the defendant 
is possessed and why the defendant should not be discharged ; and should the plaintiff 
fail to show such cause, the Court may direct the discharge of the defendant from 
custody. Pending any enquiry which the Court may consider it necessary to make 
into the allegations of either party, the Court may leave the defendant in the custody 
of the officer of the Court to whom the service of the warrant was entrusted, on the 
defendant depositing the fees of such officer, which shall be at the same daily rate as 
the lowest rate charged in the same Court for serving process; or if the defendant 
furnish good and sufficient security for his appearance at any time when called upon 
while such enquiry is being made, his surety or sureties undertaking in default of 
such appearance to pay the amount mentioned in the warrant, the Court may release 
the defendant on such security. 
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9. If the Court shall at any time think it necessary for the ends of justice to 
examine any persoy other than a party to the suit and not 
ee ee named as a witness by a party to the suit, the Court may, 
of its own accord, cause such person to be summoned as a 
witness to give evidence, or to produce any document in his possession on a day to be 
appointedgand may examine such person as a witness. The costs of summoning such 
person, if not deposited by either party to the suit, shall be paid by the Collector 
under an order of the Court, and shall be costs in the suit, and shall be paid out of 
any money recovered on account of costs in the suit, whether at the instance of the 
Government or of either party before any other costs in the suit are paid. 
10. When the suit is for a sum of money due to the plaintiff, the Court may, in the 
acta totaenee sas. decree, order interest at such rate as the Court may’ think 
cree may order certain in- | proper to be paid on the principal sum adjudged from the 
terest to be paid on the date of suit to the date of the decree, in addition to any 
principal sum adjudged. 
interest adjudged on such principal sum for any period 
prior to the date of suit; with further interest on the aggregate sum so adjudged and 
on the costs of the suit from the date of the decree to the date of payment. 
11. All questions regarding the amount of any mesne profits which by the terms 
of the decree may have been reserved for adjustment 
How questions regard- . , 
ing amount of mesne pro- 0 the execution of the decree, or of any mesne profits or 
al a seco heb oace or interest which may be payable in respect of the subject- 
crees, &c., are to be deter- matter of a suit between the date of the institution of 
mined: the suit and execution of the decree, as well as ques- 
tions relating to sums alleged to have been paid in discharge or satisfaction of the 
decree or the like, and any other questions arising between the parties to the suit in 
which the decree was passed and relating to the execution of the decree, shall be 
determined by order of the Court executing the decree, and not by separate suit, and 
the order passed by the Court shall be open to appeal. Provided that if upon a 
perusal of the petition of appeal and of the order against which the appeal is made, 
the Court shall see no reason to alter the order, it may reject the appeal, and it 
shall not be necessary in such case to issue a notice to the respondent before the 
order of rejection is passed. 
12. An appeal from an order passed in execution of a decree which shall have 
been rejected as inadmissible under Section 364 of Act 
jel cates Socton 864, VIII. of 1859, or which would have been inadmissible before 
Act Aber : te ele red be the passing of this Act, but which is rendered admissible by 
this Act, may be admitted on an application in writing to 
the Court which rejected the appeal, or by which the appeal, had it been admissible 
before the passing of this Act, would have been cognizable, provided the application 
be preferred within ninety days from the date ofthe passing 
fare roves’ © be % ofthis Act. The application may be written on the stamp 
paper prescribed for petitions in the Court to which it is 
presented when a stamp on petitions is required. 
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13. When a decree is passed in any suit of the nature and amount cognizable by 


ry suits of the awe - 
and amount cognizable 

Small Cause Courts, Count 
may on verbal application 
of the judgment-creditor 
direct immediate execution 
either against the person 
ree as property of judgment- 


Courts of Small Causes constituted under Act XLII. of 
1860, the Court passing the decree, whether such Court be 
a Court constituted as aforesaid, or any other Court, may, at 
the same time that it passes the decree, on the verbal appli- 
cation of the party in whose favor the decree is giygn, direct 
immediate execution thereof by the issue of a warrant di- 
rected either against the person of the judgment-debtor if 


he is within the local limits of the jurisdiction of the Court passing the decree, or 
against the personal property of the judgment-debtor within the same limits. Ifthe 
warrant be directed against the personal property of the judgment-debtor, it may, be 
general against any personal property of the judgment-debtor wherever it may be 
found within the local limits of the jurisdiction of the Court, or special against any 
personal property belonging to the judgment-debtor within the same limits, which 
shall be indicated by the judgment-creditor. , 

14. When the land sold in execution of a decree is ashare of a putteedaree 
estate paying revenue to Government as defined in Sec- 
tion 2, Act I. of 1841 (for facilitating the collection of the 
revenue of Government and defining the interest intended to 
be conveyed by public sales for the realization of arrears of 
the public revenue in putteedaree estates), if the lot shall 
have been knocked down to a stranger, any co-sharer other than the judgment-debtor, 
or any other member of the o- parcenary, may claim to take the share sold at the 
sum at which the lot was knocked down. Provided that 
the claim be made on the day of sale, and that the claim- 
ant fulfil all the conditions of the sale. 

15. The Court, on reeeiving any application for execution of a decree containing 
the particulars mentioned in Section 212 of Act VIII. of 
1859, or such of them as may be applicable to the case 
shall enter a note of the application and the date on which 
it was made in the register of the suit. If it shall be shown to the Court that the 
particulars donot correspond with the original decree, the Court shall either return 
the application for correction to the person making it, or shall, with the consent of 
auch person, cause the necessary correction to be made. If the application be admitted, 
the Court shall order execution of the decree acvardmg to the natyre of the 
application. 

16. When ip any case pending before any Court gny witness or other person shall 

appear to the Court to have been guilty of an offence: da- 


Co-sharer of a share of 
a putteedaree estate sold 
in execution of decree 
may claim to take the 
share at the sale price. 


Proviso- 


Procedure on receiving 
cation for execution 
decree, 


Procedure when cribed in Sections 198, 194, 395, 196, 199, 200, 205, 
offt ces’ a Me spiteten 8 = $ > | 2 ? : 
Xi. of ‘Pena Golo are 906, 307, 208, 209, or 210 of the Indian Penal Code, 
ceasing ba eda / the Court may cammit such person te take his trial: for the 


offence hefare the Caurt.of Gession, or after making such 


preliminary enquiry as may be necessary, may sen. tha cae for invastignsion 40 any 
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Magistrate having jurisdiction to try or commit for trial the accused person for the 
offence charged, and such Magistrate shall thereupon proceed according to law. 
17. The Court may send the person accused in custody or take sufficient bail 
Ghee sae take: Shall for his appearance before the Magistrate, and may bind 
and bind over witnesses over any person to appear and give evidence before the 
to give evidence. Magistrate. 
18. When the commitment is made by the Court, the Court shall frame a charge 
in the manner provided in Chapter XIII. of the Code of 
pe charge isto be = Cyiminal Procedure, and shall transmit the same with the 
order of commitment and the record of the case to the 
Magistrate, and such Magistrate shall bring the case together with the witnesses for 
the prosecution and defence before the Court of Session. 
19. When in any case pending before any Court there shall appear to the Court 
este ti -eakae ce sufficient ground for sending for investigation to the Ma- 
certain offences relating gistrate a charge described in Sections 468, 471, 475, 
to documents. or 476 of the Indian Penal Code, which may be pre- 
ferred in respect to any deed or paper offered in evidence in the case, the Court 
may send the person accused in custody to the Magistrate, or take sufficient bail 
for his appearance before the Magistrate. The Court shall send to the Magistrate 
the evidence and documents relevant to the charge, and shalf bind over any person 
to appear and give evidence before such Magistrate. The Magistrate shall receive 
such charge and proceed with it under the rules for the time being in force. 
20. Ifthe person accused, or any one of the persons accused, in any case falling under 
Section 16 or Section 19 of this Act, is a Huropean British 
sea seeqiet ander Section subject, the Court shall send such person in custody or 
16 or 19 is a European take sufficient bail for his appearance before an officer 
British subject. ; Ss : 
empowered to commit or hold to bail persons charged with 
offences for trial before a Supreme Court of J udicature, and such officer shall pro- 


* 


ceed according to law. 
21. When any such offence as is described in Sections 175, 178, 179, 180, or 228 of 


the Indian Penal Code is committed in the view or presence 
Procedure in certain 4¢ any Court, it shall be competent to such Court to cause 
cases of contempt. Se : 

. the offender, whether he bea European British subject or not, 
to be detained in custody ; and at any time before the rising of the Court on the same 
day to take cognizance of the offence ; and to adjudge the offender to punishment by 
fine not exceeding two hundred Rupees, or by imprisonment in the civil jail for a 
period not exceeding one month, unless such fine be sooner paid. In every such case 
the Court shall record the facts constituting the contempt, with any statement the 
offender may make, as well as the finding and sentence. If the Court, in any case, 
shall consider that a person accused of any offence above referred to should be impri- 
soned, or that a fine exceeding two hundred Rupees should be imposed upon him, 
such Court, after recording the facts constituting the contempt, and the statement of 

M 
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the accused person 2s befure provided, shall forward the case to a Magistrate, or, if 
the accused person be a European British subject, to a Justice of the Peace, and shall 
cause bail to betaken for the appearance of such accused person before such Magistrate 
or Justice of the Peace, or, if sufficient bail be not tendered,shall cause the accused 
person to be forwarded under custody to such Magistrate or Justice of the Peace. If 
the case be forwarded to a Magistrate, such Magistrate shall proceed to try the accused 
person in the manner provided for trials before a Magistrate, and it shall be competent 
to such Magistrate to adjudge such offender to punishment, as provided in the Sec- 
tion of the Indian Penal Code under which he is charged. Ifthe case be forwarded 
to a Justice of the Peace, such Justice of the Peace shall enquire into the circum- 
stances, and shall have the same powers of punishing the offender as are vested by 
the Statute 53 George IIL, c. 155, s. 105, in a Justice of the Peace for the punish- 
ment of an assault, and may deal with the offender in the same manner as is provided 
in that behalf in the said statute. If such Justice of the Peace shall consider the 
offence to require a more severe punishment than a Justice of the Peace is competent 
to award under the said statute, he may commit the offender to a Supreme Court of 
Judicature. 

22. When any person has been sentenced to punishment under the last preceding 
Section, for refusing or omitting to do anything which he 
was lawfully required to do, it shall be competent to the 
Court to discharge the offender, or to remit the punishment, 
on the submission of the offender to the order or requisition of such Court. 

23. Except when otherwise expressly provided in this or any other Regulation 

Appeal to lie from all Act for the time being in force, an appeal shall lie from 
decrees, except when ex- the decrees of the Courts of original jurisdiction to the 
ene eee Courts authorized to hear appeals from the decisions of 
those Courts. Ifthe appeal lie to the Sudder Court, it shall be heard and determined 

Appeal to Sudder Court by a Court consisting of two or more Judges of that Court. 
to be heard by two or If, when the Court consist of only two Judges, there is a 
eee oenee difference of opinion upon the evidence in cases in which it 
is competent to the Court to go into the evidence, and one Judge concur in opinion 
with the Lower Court as to the facts, the case shall be determined accordingly: if in 
a Court so constituted there is a difference of opinion upon a point of law, the Judges 
shall state the point upon which they differ, and the case shall be re-argued upon that 
question before one or more of the other Judges and shall be determined according 
to the opinion of the majority of the Judges of the Sudder Court by whom the appeal 
is heard. 

24, The sureties for the appearance of any person under Section 76 of the said 

Dicsaduvednpaae Ob a Act VIII. of 1859, may at any time apply to the Court in 
eran sureties to be which they became such sureties to be discharged from 

their engagements. On such application being made, the 
Court shall summon such person to attend, or, if it shall think fit, may issue a warrant 


Discharge of an offender 
on his submission. 
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in the first instance for his appearance. On the appearance of such person pursuant to the 
summons or warrant, or on his voluntary surrender, the Court shall direct the recogni- 
zances of the sureties to be discharged, and shall call upon such person to find other sure- 
ties, and thereupon proceedings shall be had under Sections 77 and 78 of the said Act. 
25. Ifthe application for the admission of a special appeal be not written on a 
— stamp paper of the prescribed value, orif it be not drawn up 
Application for the ad-. ‘ ; j 
mission of a special appeal in the manner laid down in Section 374 of Act VIII. of 
informally Grawn up, now 1859, or if it do not state any ground on which a special 
appeal will lie under the provisions of Section 372 of the 
said Act, the Court may reject the application, or may return it to the party for the 
purpose of being corrected. The order for rejecting the application or for returning 
it to the party may be passed by a single Judge of the Court. When the application 
is correctly drawn up, it shall be registered in a book to be kept for that purpose, 
which shall be in the form contained in the Schedule D of the said Act, and the case 
shall proceed in all other respects as a regular appeal, and shall be subject to all the 
rules hereinbefore provided for such appeals, so far as the same may be applicable. 
26. No appeal shall lie from any order or decision passed in any suit instituted 
No:appeal’ Hrom.cofder under Section 15, Act XIV. of r6G? (to provide for the 
or decision under Section limitation of suits), nor shall any review of any such order 
BS net REV a OF AEDS: or decision be allowed. 
27. No special appeal shall lie from any decision or order which shall be passed 
on regular appeal after the passing of this Act by any Court 
a ma Ree peng eee se subordinate to the Sudder Court, in any suit of the nature 
ordinate to the Sudder cognizable in Courts of Small Causes under Act XLII. of 
Court in certain suits. ; 

1860 (for the establishment of Courts of Small Causes 
beyond the local limits of the jurisdiction of the Supreme Courts of Judicature established 
by Royal Charter), when the debt, damage, or demand for which the original suit 
shall be instituted shall not exceed five hundred Rupees; but every such order 
or decision shall be final. 

28. If in any suit in which an order or decision is made final under the last pre- 

ceding Section, any question of law, or usage having the 

gas rey of question to force of law, or the construction of a document affecting 

the merits of the case shall arise, on which the Court trying 

such suit shall entertain reasonable doubts, the Court may, either of its own motion or 

on the application of either of the parties to the suit, draw up a statement of the case 

and submit such statement with its own opinion for the decision of the Sudder Court. 

29. The Court may proceed in the case notwithstanding a reference to the 

Sudder Court, and may pass a decree contingent upon the 

Court may pass decree opinion of the Sudder Court on the point referred; but 
contingent upon the opinion : : . : . 

of the Sudder Court, pend- no execution shall be issued in any case in which a refer- 

ing which execution not to ence ghall be made to the Sudder Court until the receipt 

of the order of that Court. 
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Two or more Judges of 
Sudder Court to decide 
cases referred under Sec- 
tion 28. 


Sudder Court to fix an 
early day for the hearing 
of the case. Proclamation 
thereof, 


Parties may appear and 
be heard in person or by 
pleader. 


30. Cases referred for the opinion of the Sudder Court 
shall be dealt with by two or more Judges of that Court. 


31. The Sudder Court shall fix an early day for 
the hearing of the case, and shall notify the same by a 
proclamation to be fixed up in the Court-house of that 
Court. e 

32. ‘The parties to the case may appear and be heard 
in the Sudder Court in person or by pleader. 


33. The Sudder Court, when it has heard and considered the case, shall transmit 


Decision of Sudder Court 
how to be transmitted. 


a copy of its judgment under the seal of the Court and the 
signature of the Registrar, to the Court by which the 
reference was made ; and such Court shall, on the receipt 


thereof, proceed to dispose of the case conformably to the decision of the Sudder 


Court. 


Costs of reference to 
Sudder Court. 


34. Costs, if any, consequent on the reference of a case 
for the opinion of the Sudder Court, shall be costs in 
the suit. 


35. The Sudder Court may call for the record of any case decided on appeal by 


Sudder Court may call 
for record of lower Appel- 
late Court, and set aside 
its decision, though no 
appeal shall lie to the 
Sudder Court. 


any Subordinate Court in which no further appeal shall 
lie to the Sudder Court if such Subordinate Court shall 
appear in hearing the appeal to have exercised a jurisdic- 
tion not vested in it by law, and the Sudder Court may 
set aside the decision passed on appeal in such case by the 


Subordinate Court, or may pass such other order in the case as to such Sudder Court 


may seem right. 


- 


36. When an order is made for the execution of a decree against which an appeal 


Security may be taken 
when execution is required 
of a decree which has been 
appealed against. 


the due performance of 
Court may in any such 
such security. 


Appellate Court to have 
same powers as Courts of 
original jurisdiction. 


Procedure prescribed by 
Act VIII. 1859 to be 
followed in all future mis- 

eous cases and pro- 
ceedings, 


has been preferred, it shall be lawful for the Court which 


pronounced the decree to require security to be given 
for the restitution of any property which may be taken 


in execution of the decree or of the value thereof, and for 
the decree or order of the Appellate Court. 
case direct the Court which pronounced the decree to take 


The Appellate 


37. Unless when otherwise provided, the Appellate 
Court shall have the same powers in cases of appeal which 
are vested in the Courts of original jurisdiction in respect 
of original suits. - 

88. The procedure prescribed by Act VIII. of 1859 
shall be followed as far as it can be in all miscellaneous 
cases and proceedings which after the passing of the Act 
shall be instituted in any Court. 
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39. When, under the provisions of Section 385 of the said Act, the Act is extend- 
ed to any part of the territories not subject to the General 
Regulations of Bengal, Madras, and Bombay, it shall 
be lawful for the Government to which the territory is 
subordinate to declare that the Act shall take effect therein subject to any restriction, 
limitation, or proviso which it may think proper. In such case the restriction, 
limitation, or proviso shall be inserted in the declaration or notification of such ex- 
tension. When the Act is extended by the local Government to any territory 
subordinate to such Government, and such extension is made subject to any restric- 
tion, limitation, or proviso, the previous sanction of the Governor-General of India 
in Council shall be requisite. 
40. The Sudder Court shall have power to make and issue general rules for re- 
ss dase! ure ka aneke gulating the practice and Proceedings of that Court and 
general rules for regulat- the Courts subordinate to it, and also to frame forms for 
Dug proceedings, e. every proceeding in the said Courts for which it shall think 
necessary that a form be provided, for keeping all books, entries, and accounts to be 
kept by the officers, and for the preparation and submission of any statements to be 
prepared and submitted by such Courts, and from time to time to alter any such rule 
or form ; provided that such rules and forms be not inconsistent with the provisions 
of this Act or of any other law in force. Any rules framed under this Section shall 
“be published in the Official Gazette. 
41. The word ‘ pleader” as used in this Act shall 
include the words “ counsel” and “ advocate.” 
42. Act VIII. of 1859 shall be called the Code of Civil 
Procedure. 
43. Sections 16, 17, 18, 19, 20, 21, and 22 of this Act 
Sections 16 to 22 of this shall not take effect until the date on which the Indian 
Act when to take effect. 
Penal Code and the Code of Criminal Procedure shall 
come into operation. 
44. This Act shall be read and taken as part of Act 
Construction. VIIL. of 1859. 


Extension of Act to 
Non-Regulation Provinces. 


Interpretation of “ plead- 
er.” 


Short title. 
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RULES 


OF THE 


HIGH COURT OF JUDICATURE 


AT 


FORT WILLIAM. IN BENGAL. 


RULES relating to FEES. 


Ir is ordered that the following Rules be read and passed as the 
Rules and Orders of the High Court of Judicature at Fort William in 
Bengal, in its Original Jurisdiction, to take effect from the first day of 
July 1862 :— 

1, The fees to be taken in the High Court as regards such suits 
and proceedings as were pending in the Supreme Court on its Equity 
and Plea Sides at the time of the abolition thereof shall be the same 
as were taken in the Supreme Court under the Table of Fees of that 
Court. 

2. The fees to be taken in the High Court in all matters rolatiiie 
to the granting of Probates of last Wills and Testaments and Letters of 
Administration pending in the Supreme Court at the time of the aboli- 
tion thereof shall be the same as were taken in the se ae Court 
under the Tables of Fees of that Court. ve 


3. The fees to be taken in the High Court in all matters relating 
to the granting of Probates of last Wills and Testaments and: Letters 
of Administration will be the same as were taken in the Supreme Court 
under the Tables of Fees of that Court. 

4. The fees to be taken in the High Court in all: cna in 
Rem. in its Admiralty and Vice-Admiralty Jurisdictions shall bé the 
same as were taken in the Vice-Admiralty Court under the ‘Table of 
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On withdrawal of a cause after same is set down for hearing 
to be paid by the party at whose instance it is withdrawn 
On the hearing or trial of a cause— °°,’ 
. From the plaintiff ... eh | 10 
From the defendant or defendants 
If the hearing or trial continues more than one day, for 
each day—’ 
From the plaintiff .. 
From the defendant or defendants 
oe the Judge’s notes . 
Bill of Exceptions signed by the J udge 
Entering on the Record the decision of the J udge 
On every Subpcena .. - 
On a Certificate under the hand of the J udge ... 
On every Commission issuing under the Beall of the Court . 
Writ of Attachment — 
Writ of Sequestration 
On lodging Instrument of appeal 
Search in Court Books if within the last 2 years 
If at an ealier period than within 2 years 3 
In case the Court Books to be searched or the documents 
Tequired are not in the Registry in addition to the above 
Filing an entry of remission of appeal 
Filing Exhibits not exceeding ten for cach Exhibit 
Exceeding ten but not exceeding twenty 
Exceeding twenty but not exceeding fifty 
If exceeding fifty ... 
Office Copies of Minutes, orders or decree, J udge’ s notes or 
other documents filed in a cause— 
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ay 
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If five folios of 72 words or under exe | 1 
If exceeding five folios of 75 words, per folio... | 0 

In case the same are under seal of the Court in 
addition for the seal . 2 

Filing every affidavit or other document brought into Court 
or deposited in the a al for oe which no fee is | 
before specified ... x foc 

Taxing Bill of Costs— 

If three folios of 72 words or under ... 1 

If exceeding three folios of 72 words when taxed 
es between party and party, per-folio 0 

When taxed as between Practitioner and Client 
r folio pe 0 
For administering Oaths to each deponent ‘ies | 0 
Commission for examimation of Witnesses see sav f- 6 
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